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vehicle,, it seems to me that that alone presents a case that
catis for somne explanation on the part of the proprietors. It
i8 said that it is the nature of horses to kick, but I think it
ouglit flot to 'b, the nature of a horse drawing a publie vehicle
to kick. The àere tact of his having kicked out was, I
should say, prima, facie evidence for the jury."

In Skinrner v. L. B. & S. C. Rai/way Cc., 5 Exch. at P. 789,
Pollock, C.B. : IlSurely the fact of a collision between two
trains belonging to the same company is prima facie evidence
of negligence on their piart."

Alderson, B. "I t is flot necessary for the plaintiff to trace
specifically in what the negligence consists, and if the acci-
dent arose from some ine, itable fatality it is for the defend-
ants to show it." Denman, C.J., to the same effect iu C'arpie
v. London and Brighton Railway Comnpany, 5 Q. B. at 7 51. In
G. 9W'R. cf C'anada v. Fawcet, i Moore P.C.N.S., at p. i 16,
Lord Chelmsford, in delivering the judgxnent of the Privy
Council, after referring to the two last mentioned cases, gc.es
on to say: 1,There can be no doubt that where an injury is
alleged to have arisen from the improper construction of a
railway, the fact of its having given way will amount to
prima facie evidence of its insufflciency, and this evidence
mav become conclusive from the absence of any proof on the
part of the company to rebaut it."

See also Kearney v. London B. & S. C. Railwiay Co,, L.R. 5
Q.B. 41 1, in Exch. Ch. L.R. 6 Q.B. 759; Brig'gs v. Oliver, 4
H. & C. 403; Scott v. London & St. K. Docks CO., 3 1-. & C. 596.

The case of Davey v. London & Soute Western R. W. Co., 12

*Q.B.D. 7o, cited by Mr. Johnston, cannot be saîM1 to be law in
the face of Patterson v. waliace, i McQueen H.L. Cas. 748,
where it was held by the House of Lords in a case where
there was no controvcrsy about the facts but oniy a question
whether certain facts proved established negligence on the
one side or rashness on the other. The judge at the trial
withdrew the case from the jury, but it was held to be a mere
question for a jury-so Bagallay, L.J., who dissented in the
Davey case, would appear to be right and the other judges
wrong.


