
414 7k. C<uwila La~w ~ourt~al. July i6
~It, seems-to ine thathe jiwlp<ihktion cf -ro*lmitting for con-

tempt, - ig practically, arbitràrya.nd- mni m-iteýehoWd b. most
jealocsly >and Carefully watched., and exerdisèd, if I may say 80,
with the greatest reluctance and -the greatest:anxioty on the part
cfth.ju3g.e se. -whether th.rei.=o other- frode wflùah -is net
open to the objection of arbitrariness, and which can be brou ght
te bear uponthe subject. I say that a judge should be most
careful to see that the cause cannot be fairly prosecuted to a
hearing unless this extreme mode of clealing with persons brought
before hini in accusations of contenlpt of court should be adopted.
I have myself bad many occasions te, consider the jurisdiction,
and 1 have always thought -that, necessary though it be, it is
necessary only in the senue in which extreme measures are some-
times necessary te preserve men's right. -that is, if ne other
pertinent rernedy can be found. Probpl'iy that wouid be discovered
after crinsultation te be the truc measure of -the 'exercise cf the
jurisdiction."

The opinions of Lord Mellish and Lord Fitzgerald te the same
effect ivere alsc quoted. The action cf Lord Seiborne, in intro-
ducing in the Heuse cf Lords a bill te control, and limit the
power cf judges in deaLýLig with constructive contempt, wvas aise
referred to. As te the articles quoted, which were adjudged te
bc libellous, it was contended that while the language used w'us
open te censure, stili it was flot such as te j ustify such conde-n-
nation and penalty as was awarded, beig littie more than such
comment upon the course pursued with regard te the election as
was justified by the circumstances. Some discussion aise teck
place upon the judgrnent cf the court cf New Brunswick in assert-
ing its right te interfère with the action of the county judge with
reference te the recount-a view which wvas different from that cf
the Ontario court in the case cf the North Wellington election. In
the former case, the court decided that the county judge acted in
a judicial capacity, and could therefore be controlled by the cotirt
abeve; and in the other it was held that as the judge was in such
case acting as an officer deputed by. Parliament, he was net with.
in the jurisdiction cf the court.

By those menibers who opposed the resolution it was poînted
out that, while no~ reasonable man could deny the libellous char-
4cter of the pub1icàtion, it was the suitor, Mr. Baird, and net the
judÈes themselves, who set the court in motion. That, so far as
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