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lf:d}'lg contained a special clause by which the
eight was due on the number of animals ship-
:’z:{] W?tpout regard to the number landed. The
as Or'ltles show that the shippers are bound by
accieclal condition of this nature. The shippers
; stpled the bill of luding without objection as
at tl:md’ and raised money on the security of it
€ Consolidated Bank. Buteven if this clause

8 not heen contained in the bill of lading,

Y .
der the common law the master was entitled

caszhewaight- under the circumstances of the
w“e' &‘St!y, it was contended that the animals
com 80 injured by the storm that they had be-
€ Worthless before they were pushed over-
N eir:-i; it was simply anticipating by a few hours
d‘?&th on shipboard. The loss occurred by
€ perils of the seas, and the owner had no right
Contribution,
m:;::“", J. This is an action brought by the
T of a ship, for freight.
is p:loe first question raised is whether the action
PToperly brought in the name of the master.
v‘:npogsible that this question might have
Pleadednse t? some difficulty had it been
efend , but it is evidently an afterthought.
oldey ant plead?d over s‘md met the master,
Y t(l:f the bill o.f lading, on the merits. I
jectio;l erefore, he is too late to raise the ob-
even if well founded.
as t::iv'}’le-\t point at issue hetween the parties is
lettor, ether the contract is evidenced by the
pe l&ntOf the 11th September between the ap-
The 5 and the agents, Messrs. Retord & Co.
cOntail:lpellant’s contention is that the letters
 bill a con'trac't complete in itself, and that
o fact, of lading is merely a receipt to establish
Shrep § that a certain number of cattle and
at ev“d actlfu}ly been received on board, and
of the fr}’ a:ddltlon, not an absolute condition
— aw, is valueless and dovs not bind the
at thnt. The argument of the respondent is,
h et letters were only a general proposition,
to fOII: the us.ua.l bill of lading was understood
of lwdc‘ontammg the ordinary clauses of a
qllest,ioa ing, {md that the bill of lading in
or incon contained no clause that was unusual
ermpahble with the letters of 11th of Sep-
OfNext comes a question of fact—was it a case

mﬂ:::""on giving rise to average, or was it
desty,
0yed goods into the sea? Appellant has

pleaded that it was jettison, that he bhas an
action against the owners for contribution, and
that, moreover, the cattle and sheep not being
delivered at Glasgow, owing to this jettison, no
freight was due, because the contract was not
fulfilled. This plea gives rise to confused and
even contradictory pretensions. Tt is one thing
for defendant to say, “1 have not to pay freight
at all because my goods were not delivered ac-
cording to contract;” and quite another, to say
that the frcight was compensated by contribu-
tion which has never been adjusted. It may
not, however, be very important whether we
can look at this last pretension or not. If we
do, T think the balance of evidence shows that
the cattle and sheep were not jettisoned in the
conditions to give rise to contribution, even if
the jettison of a deck load of this kind could
give rise to average under the special exception
of our Code. Jettison must be to lighten the
ship, and for the common good, or it gives rise
to no contribution. Abbott 1280, p. 499. C.C,
Art. 2402, As to the justification of the cap-
tain for throwing the animals overboard, the
weight of evidence seems to be in favor of the
respondent ; but if doubtful, the presumption is
in favor of the captain. * Quia pro non culpa
capitanci preesumendum sit.” Casaregis, Dis. XLV
31. Sccondly, the exception of Art. 2557 is not
pleaded ; and thirdly, no usage is proved. But,
on the other hand, if the deckload, jettisoned, is
not to be paid for by contribution, freight isnot
due unless otherwise provided for. That is to
say, it is the contribution that gives a fictitious

delivery of the articles jettisoned. V.O. M,
Liv. II1, rit. 111, Art. X111 and commentary.
"The doctrine is fully 1ecognized in Art. 2558 C.C.
|  We are therefore forced back on the for-
1 mer question—that is as to the contract. If
‘ the Wil of lading be the cvidence of the con-
|

tract, there can be no doubt appellant must fail,

for it cxpressly stipulates that the freight is

earned whether the animals arrive or not. 1
| cannot concur with the learned counsel for the
i respondent  in the general proposition that
| notices on tickets or unsigned papers form
! part of & contract to limit the common law
| responsibility of the person giving the ticket,

simply by their reception. There must be
! some proof ot acquiescence. That this is our
| law is undoubted. C.C. 1676. It secms, however,
| that when there has been a signature by the
- shipper, witbout reserve,ona bill of lading it will
be held sufficient proot of a deliberate contract.
Our law being so precise on the subject, it be-

¥ the throwing of the useless remains of | comes necessary to examine very critically the

! opinions of the learned Judges in the English



