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power tu grant a iaew trial. Ilîat Act was follovwell by 12 &
13 Vie. c.*101, anad tha rudes madle by .ltaiies of the County
Courts, andl appiflveal b?.. th#e a it'' , titi, Supa)rior Courts
U idcer ec. 12, tpwwar - *wae at Avt O~ yianît

Tiacre 35 3 weil knaraa ît ilcion belt vea.aî clmîtes dir etorN

e0 lai le eonsidued. Thley are dîîaictory, oiily, aîad îîot obli-
gatory.

Chao,.trro,%, J.-iiîe rîîlc's of th(, Crnnv Court in i1 case
aro very an:alogous to aIr rules, as tu> gritiar1w trials.

RZule aflschargel leithout endis.

[Tlac &Itlt section of the I)viit Courts Act af 1850 is taken
froin thé 89tla section atf Ille Eîîglisli Act of 9 & 10 Vie. c. 95,
liot a proviso wihich is flot in the(!~d~ Act is aclded ia ours,
viz.: 1 1rOvialec dit sticl îICN trial be .1pplied for at firtlies-t
4"within 14 days, iad gool groundas bc slieewaa lierefor by tlce
"çparty so applyîugi."

Division Courts Rule 'No. 5-2 appears tn have been partly
taken froin the Englisa rmie 141l, but dites flot give any soda
discrétion ta thci laudgeas ii the Englisla rideo is cantailled,
cinleed tbhé Sali setion ai tue 131a & U4tla Vie. eh. 53 as per-
emiptory iliat lte application inant be amande willii 141 d:ays):
andc tia> wlole ténor of oaar Rule appears lut rcîaaire notice to
the opposite party, &c., as a conaditiona prectLdenat ao aaauviîm
for a new trial.-Ed. L. J.]

Re.por-t.fromt Division C'ourts.

<Coaanty af Larnblot.-le.tcl Ilurritt, Judge.)
MýccAiat- AS.I> AxOrii1EIt V. Yovx.a

(ilepoflc(t t.y 1'. T. Eoaa i.. Ctcak ofta Ill 'cac.)

Lit'. of aît:a*ae :ppllîctian o inid iaters-A dion for
frcight andarerae'g.

the plaiatifr'îhc amni of tlle caii ; if atot, theon ii fur
freiglat of the bricks wlaicla were delivered at Port Sainia.
'l'lat tlle jury -%voaie ta ho rsatistied that there ivas tint a niera,
faiseîaed apr'îi~ o an ager ta ja.ýtify Ille tlîrowitag over-
bail a paarti'an of tlic cargot to save the rest, but ait ab6olute
anad illiperathue iecessit>'.

Iiaci0 jury t-ave a verdict for thé pluintifrs for the whole
aillulit CI îia cle.

(Coîatly of Latnihtan.-Read Burritt, Jualge.)

Youxr. v. McC.aR-r iNi ASOTIÎEit.

<Itt-i<,rtct l,'y P.T. Poiaa,ciit, Fm.a.)

fsfcppr-Ownr.cof vesselg ,narigfitin- the iland lakesnsot
co>fl aol carriers.

(F.abaaary, 1586.
Thiis wns an action of tort ta recover damnages for the loeu

of 7,500 bricks of té plaintiff wlaich tae dellendants laad faileci
lu delîver ta the plaintiff.

Mie plaintif! set Ilorîla in lais part iculars of dcmandl that de-
fabtsare carnatun carriers by water, &c., anal as sucla

plaintiff caîascd in bu delivereai ta thein, an board of their
vt,.zasel ici Clian, 122,500 bricks ta bc by thcm carried and
Caiiv'eyed from Chathiam aforesalal in Port Sarnia, for certain
ria.warcl to, ho( paicl, &c. 'l't defendants dial naf, &c., but on
tua.' contrary look saicka little care of rame, and bebiaved mca

ael~tîyandl imprifdenîlv about hIe saine, ihat a large
liorticii, ta %vit, 7,500 af sautl brickQ, wvere wbolUy lost ta,
plaiiîtitr, andc lac claimed damntags, £10.

Deli.nclaiîs.plat in a ivritten plea, in substanice as follows r
That plainliff is lot ctititlecl ta recover because they ay that
iii tlaii Conait, %vlierein defendants wvere plainti ITs and the
preselit pi:ainîiff %vas déefendanat, tbe thoen defendlant andl now
plantif cI;aiinec by way of set-off the value of the 7,»0
brick-, for whvich damagos are liaw% claimcd by laim, in tbis
cause. Mý,oreover, thaïthe eaabJcct malter of bis dernand ina
iluis cause, andalle valne of the 7,500 birick>',Nçliereaf the saiaj

fl>.'ceani.er. 185t,] t]icnjIiiitiff;iii îlaeir paricilars, by wtay of crédit in acijust-
rie plantiifs, beiaag O-where of Illte sclîaaaner il Lov:ilty,,,> lng ateverage. Andl upon the triai thc raid matter or clamn

r.-Ceaveil ait board ieir vesla qualîaity af bricks, aut Cha:t- in Ills suit wvus acljudgeul andl tllo%çed, as %vill appear by the.
baim, belolgiiig ta tlle defeîaldait, ta bc carrieal f leice Io Port record ard puoceediinýs thiercof, and which, defendants nowr
Sarnia. Titi- veesscl o1a lier VOY8 ëe across Lake St. CI-tir pr.ay anay bc broaagltinto Court andl ilispectedl by the Coutrt
cncoaantered a logr, rati .1a-riiiad, anal the %vnd risimaaý,, Ilte oaa tlîe triai af ibis cause.
captait, \,vas coipjelicci ta thraw overbatard 7,5W0 of thei bricks, Ontecuebigaldhepini'staryrqetd
in oraler ta save tita, reanzder of tlae bricks and the veýsai aOu tlau bc inaled te defenlanî"s' atret aestedah

frendetrutin.Judge ta rendi lte plca 'a.hicla had been put in, before tii.
The plaintiffs claimied for freight, andal aIs a proportion of jury \vas calleci. The Jucîge, upon rcading the plea, refusem

the expenices anctarreci iii saviaag Iale vesse] ancd remaiauîar ai any siabrission of nierils until the malter of lteé defendants'
the cargOs Vttcal lte Ïparticiliars of iteir dem;nald took plea wasu disposei cf ; anal after Cxamliiiing the proceediuigs of
int account the lnss of hIe défencdant'-- bricks, acd ade îlae the former saut, gavé lte fol lowi n.-juclgment:

vesse conriboe il aveage sare i lIe loIllTe clefeaicants contend by ilueir pica that the sttbject
The plaintiffs laaviiîz praveal their casLe as sîatecl, anal tae malter cf titis suit bas been alrendy adjudicateal, andl that tMe

clefendant allegfiîg for defeiice waut af care aaîd tiskillulness plaintiff is cqtoppccl. lJpîit reading the record of the proceed-
in he adc i 1 aivobite case a at e buate Jtale llngs in Mccart *' another vs. -'ounag, it appears that the

ehrc tju>, aii i t-cs atitn bu rare in theai plaintiffs, in aajusting the average dlaim, credited the.
titis cuîuîry, %vlaare t c matilime lav %vas selcium, catted inin naw plaintiff wiha the vaine cf lte bricks thrown overboard,
requisitiei; anal it hllc been sarongly urged by soute, abat it allawing the samne number ana lle saine price. When a
was net apliable ta iiaad wvaters. lié, the learneal juîl2e, subject malter lias once beeîa litagatcd andl finalIy adjudicated,
didi net hall ilua opinion. lThe Court of Quîeru's Ilcncli,- in titear is ait endl cf il, oaherwvisc iliere îvould tuever be finality
Grover vs. Rado*k 5 U. C. R. 297, liad belal tbat flic mari- or endl of Iiiinption. Tie diefence in the formaer suit ivas neg-
aimne lawv dial extend te inlanal waters anad fuliy- saîsfaineai titi! ligence, anal thaI .%= as ellectually u.rged when the plaintiff

priîîciiple of averagre. *l'at if the jury wae ai opinuion from was defendant as h:a could now urge it, as plaintiff. H~e sub-
th, évidlence ibiat jiacre vas lie uiaskilfuineqs or carelessiess, mitteal bis defence ta a jury, andl llat jury found against i,
aliluat the e\pcnscs incurreal were uaaadal na bo-aa he now wvishes ta try bis chance as plaintiff with another
lulely ilecessary for tbé preservation cf the vessel and re- jury. This 1 c.annct aliow even if tIi.amouin: hanowelaim
mainider of flie cargo front desa:ruclioni, a!mey slaeaald find fur as damages blu. net bten ailawied by the jury. It would tle
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