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[Avevst,

the defendant liad appeared, or when an appearance wns entercd :
far hiat, or when ke was in the actaal custoly of the marshal,
conld serve a doclaration ngainat him for any different canse of
action than tant he had been droaght into court to aoswer; and
the reason of it was that the defeadant being acwually or prosum-
ably in court, there was o uecessity to take out other process
against him, and that being in court for cme purpose, be wus'
present for all purposes, and for every one, nnd not only for the
pirintiff who had brought him there.  Smitk v. Meller, (8T, R,
627); Nuler v. Andrews, (6 T. R., 634} ; Sulyard v. Harre, (4
Burr, 2180 )

I here think, then,

'That as o rule of law, personal service is not neccasary, either
of the order to attach or of the summons {0 shew ouuse why tho !
guarnishee should not pay over:—

‘That the service, if not porsonal, should st any rate bo shewn !
to have beon made upon the wife, or upon some member of the
family at the dwelling-bouse of the party, in such a mavneras!
wanld huvo coustituted gaod service under the ald practice of the
decluration in ejectment, by whseh the possession was spught o
be chauged s

That the service in the ease of the attaching order is primé facte
nat sufficient r—~

That 1he acenptance of service of the eumuons to pay aver by §
s attorney iy prime facie safficient s

That either of these services could have been set aside by an
application for the purpose:—

That as no such application has been made, but as an attorney
has appearea to shew osuse againat the validity of the last service,
bhis appearance is in tru  am appesraunce to the summons, and
cures all previous defects.

But such an appearance as this must be distingunisbed from a
substantive application, after proceedings have beeu taken upon
the defective service, to set them aside: and from those caves
where the court bas held the sorvics deficient when no couse was
shewn; and also from those where service is not denied, hat it is
complained of as huving been made on an improper day, as s
Sunday, at too late an hour, st au improper place, or while the
party was in attendance upon .he courts, and so privileged for the
time—for iz all these craes the service is admiuzed, but tke regu-
larity of it is alone questioned, which s very different from a case
where the effect and substauce of tha abjection is that no ger-
vice bas besn msde at all, and yet thers is she avomaly of the
party beiog seen in ocurt, and personslly mekiog an exouss for
not beiog there.

Under all these circurastances I will make the order, which is,
of conrse, subject to the correction and revision of the court.

Qrder accordingly.

CGUNTY COURTS.

In the County Court of tha United Counties of Huran and Bruce, dbafore
Ropery Coorzg, Esq., County Judge.

Howuss v. McLray & Ross.

Actlon m & jolnt and sesral promisaary no a. Set off by agreement of & soparate
demand. Demurree. Equltable pleadiag.

This was an actinn on a joint and seseral promissory note,
dated tst May, 1860, made by the defendants, payable s the
pisinuff on or befors 156t Apris, 1864, for $130.

Plers—Thae defeadsnt Rouss pleaded & set off of $400, balance )

knew. That when ha made the note, there was outstanding eod

“in full force against the plaintiff and in fuver of the defeudant

Ross, the covenant set out in defendant Ross's plea. Averment
that at the time of tho making of the note it was agreed by and
between the plaintff and the defendant Ross, that the plaintiff
should, st the wmaturity of the note, deduct the asmount thereof
out of the said covennnt, and that in pursunpce of that agreement
the defendant M +Lean made the said note as aforesgid. This plea
then proceeded as follows: < Aud the defendant Mclean further
avers that the plaintff, at the commencenient of this suit, was
aad still is indebted to tho defendant Ross in an amount greator
than the plaintif’s clnim upon s deed bearing date” (Betting out
the doed as in Ross's plea}. conoludiag thus: 't And the defen-
dont MoLean nvors that the defendant Ross bas always beon
ready and willing to deduct from ssid amount due on said cove-
nant the amount cisimed on said nete by the plaintiff, aud 1o set
off the same agaius< said covenant, of ail which the plaintilf had
duo notice

The plaintiff took issue upen aud demurred to both these pless,
on the following grounds, among others.

Demurrer to Ross's plea—

1. That a debt due by the plaintiff to the defendant Ross can-
not be set off in this action brovght by the plaiantiff against the
defendants, McLesn and Ross.

2. That the alleged subject matter of gt off is not shews in its
pature and circumatances to arise out of or to be connected with
the pramissery note sned upoun.

8. That the agreement in said ples mentioned, a3 stated, is 2
niudum paclum.

4. That aaid plea gsecks to intreduce parel evidence to vary,
contradict and control, the operation of 8 written contract

6. That said plea confesses, without avoiding, the plaintifi’s
causs of acticn.

Demurrer 10 McLenn's ples—

1. That the debt due by the plaintiff to tue Jefendaat Ross
du2g not canstitule ae equity attaching to the note sued vpan by
tho plaintiff.

2. Same as 2nd ground of demurrer to Ross's plea.

3. Bame as 3rd ground of demurrer to Ross’s plea,

4. Sams as 4tk ground of demurrer to Rozs's plea.

5. That snaid ples discloses no matter entitliog the defendant
McLean to an sbsotute aad unconditionsl injunotion in a court of
equity.

q6 Thet said ples, if adwmitted a3 a defence in this sction, wounld
render pecessary the taking of accounts befors relief couid be
granted, and go 8 not such & plea 83 ean be pleaded s an equit~
able defence in & court of Jaw. '

Joinder in demurrer.

Tho iseues in Jaw were first disposed of.

Saunders for demacrer.

Malcolm C. Cameron contra.

Coorzr, Co. J.—Tho defeudant Roas plends set o, He setsup
an cutstanding specialty debt. It is not r ider
whether this could be set off without any agreement that it shounld
be: for the plen goes further, snd sets up so agreement—good——
taking the atatetncats to be true—that the twe claima should be
set off,

The ples is clearly good. Tt eets up that-which if proven would
be a good anawer to the action.

Lest this should not be sufficient, the defendant hag put nearly
the same defence ia substance in tho shape of an equitabl plea,

1 do not ucderstand the doctrine that zn equitable plea must

due on & covenant dated 80th January, 1858, made between him | set up & state of facts, enabling this court to give complete reliefl
and the plaintiff, whereby the plaintiR covenanted to pay bim $800 | In 2 County Court there can be no injunction. If therefore every
on 8 day which had elapsed before thecommencement of this sait. | equitable defencs on which the courts of common law cannot

Alleging that et the time the note was made it was sgreed be-
tween 1be plaintif and the defendants that the plaintiff would |
deduct the amount of the note out of the smount due by him to !
the defendant Ross on the covenant, and concluding with the
allegation that it was on this understanding thst defendant Rass

grant fival relief is siiat oot, then the system of equitable defencos
at common law oeases Jn effect to cxist. The langusge, *‘ abso-
lute and uaconditional injuaction,” iz wot casily understood in
relation to this argument.  If it means that the plea is such, that
if it were frused as s bill in equity it would uot state gulmcieat

signed the note. § facts 10 eatitle the pleader to velief in eguity, then the demurrer

The defendant McLean pleaded on equitadle grounds that he  does not bold, for the plea does state such a case. Itsetyup &
made the pote jointly and severally with Ress, and for Ross's | sufficient equitable defoance. Bothk pleas might possibly have been
accomsmodation and as his surety oply, which the plaintiff well | more concise, but any surplasage does not render thom bad. IS



