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the derentiant bati apptaareti, or when an appearance wns enterat knew. TuaI wlîen ho malle the note, ltere wyte outîtandiing andi
fur bint, or when ho wssu in the acteal 3uitoûîy oif the nireiai, in full force azainst the plaintif andi in f4vor ofthelb dufendant
coniti serve a decl»ration agiin4t; bite for ay différent cause of Rose, the covenant net out inl defentiant Rosssa piea. Averment
action (ban thti~ h. bati licou trouglt ilico court te ant.wer;- andi tuaI nt tbe lime or lthe making of the note il wus agreeti by anti
thie reason of il was that the Jefetiant boibg acttaally or Prenant- between the plaintiff and thte defendant Ross5, ta thet plaintif
ably in court, tbere WAS Dao tects3ily te laite out other process abuiI, st tbe nmaturity of te note, deduct the &Mount ibercof
agnait bina. andi that being la court for one pttrpose, b. vast> OUt of the enid coventint, anti ltat in pursuftnc of tbat agreement
pre..ent for ail piirposes. andi for every on. andi not onlyj for the. ltae tofendtant !% -Lean matie tb. sait! note a aroretqaid. Titis piea
plaintiff wlto hati brouglat blin tbere. sénifh v. Mdier, ç8 T. R., titen pruceetiet as follows. ",Anti the difedant bIcLean fortiior
ti27) ; Ndtler Y. Andrta,,, (ô T. RL., 634, ; Salytrrd v. Jlarru, (4 avers tuat the plaintilEý et tbe comimencemient of titis suit, was
IBar. 2180 ) and sut is iniebteti te thto tefendant Roess lin an anotint greater

1 bore thinit, lier, thaen (ie plintiff's elinupon aL demti bearing date', <setllng out
Tht as a ruleo f law, personal service is not neceàsary, eitIser <ho ,taed as ica Itoss's pies>, conoiuding ins, IlAnthelb defa-

of the ortier te atlacit or of te sumnaous te show *aute wby tii. dent Ž.lcLeau avers ltat the dvfentiant Rloss bat; always been
garaiiaiee shouiti not pty e-fer:- rea.ly andi wiffieg t0 deduct. frm saiti amontit due on atti cove-

Tht t i service, if not personaI. sboniti at any Tate ha shewn nant, lte amonnt ciaimeti on setid note by lte plaintiff, andl Io sot,
ta have been mati. upon the wife, or upon saine member of 11>0 off the sanie agains4 saiti covenant, of ait whicic the plaintiff had
family nt the deiagbueof the paa-uy, in sncb a niner »8s due notice"I
would htvo constituteti gooti service uûder the olti practiceof the The plaintiff took issue upou anti dernurred ta both these Pleas,
dectiatln in a>ettment, by wlaacit he possession wus sDught te1 on the following gr'otinds, among otiters.
bc chaugeti :- Dnurrtr te lloss't§ pies-

That i, eerice in te casa tIfthe atacig Ordleripimtifoci 1. Th'at a doit due by the plaintif te tbe defendant Ross car>-
Dot sufficient. floet b. set off lin Ibis action brought by tb. plaintif against the

Tit i ah accepîtnte of service of tb. auians to psy over lay defendants, MecLean "dt Rosa.
a attorntey isprta>tfacite ufficient:.- 2. Titat the aliegeti subject malter of set off la not sbewn in ils

Tbat eitber of tes.i airvicea coulti have been set ù3ide by an nature anti circunastances te arisa out of or te lie conneeteti witlî
application tor tbe purpose- the promissory note sueti tpon.

Tlt as ne sncb appfication bas boon mads, bot as an attornaey 3. Tbaî the agreemaent in saîid piea anentioniet, as sitatet, 1» a
bas appeareu to sbew causa against the vaîiy of cte tant serice, nudunt padum.
bais appearance ia in trIa an appearance te the. sucmnons, anti 4. TuaI &aîid ples seeks te introdutce paroi evidence Io vary,
cures ail prevîoud defecas. contradict andi control, the operation of s written coatracc

But snob an appearanoe as Ibis muet b. dislingiîisbel Crom a ô. That said piea confesses, wibout uvoiding, Ibo plaintiWfs
substantiva application, ater proceetings bave licou taken upon causa ef action.
the defective service, 10 set thoan asitie: anti fren those cases Denaurrer Ie àlcLean's ples-
wbare theo court bas iteidth e service ditcient wlte ne use seas 1. Tht tbe ticit due by tbe plrtintiff< te ieC?.entint Rose
sbewa; anti aise (rom titose wbere service la net den2iCt, but il is ýGZ 00t Cor>sliîaîO RU equity aîtaCbing t0 lthe note Suied. tpon by
conîplainti ot as bîtiung been matie on an iînproper day, as a the plaintiff.
Suntiy, at ton late an boom, at au imnçroper place, or whîia lte 2. Saine as 2nti grour>d of dernurrer t0 Ross'a plea.
Party iras ;u altentiance upon ite courts, andi 80 prîvilegoti for tihe 3, Sanie a Srd grounti af demurrer Io Rosâ's piea.
lime-for in aIl zbeso cases the service in adtiuet, but the regu- 4. Saine as 4tb grounti of ienaurrer te Uoss's plea.
iarity of 1$ is atout qiassîboneti, wbichit l very difféerent front a case 5. Tt saîid piea diicioses ne malter entitiing the defentiant
irbere lice effect and substance cf tbe objection is tiaI no ser- NMceeantb au abselule anti uncontitional injunollon in a court of
vtice bas been madie ai ail, anti yet lteort ll ie aa>oaaly of tihe aquity.
part-y beiug seeu in court, anti personally making an erouise for 8 That salid pIes, if admitted as -a defence in Ibis aclien,wonlti
nel being iliere. rêntier neceery tb. tâking of accottnts before relief couli lie

Uatier ail these circurostances 1 wiil maite the order, whicb la, granted, anti so la not such a plea as uan b. pleadeti as an equit-
of course, subject ta lte correction andirevision of te court. abls defence lin a court of law.

Order acoordingly. Jointier in demurrer.
____________________The issues in isw were first iaposeti of.

Siunders for tiemurror.
COUNTY COURTS. Malocolm . ctimeon contra.

la is onny enr ofli UntedContl~ o terc sat rec, hce Coora, Co. J.-Tbe defendlant Reos pleatis set off, Re. 3ets up
noocaRr Cocepra, &q., counîy Jue au outstanding specialsy deht. Ilit neflt necestary te consitier

wbeater itis couiti be set off witbout an'y agreemient tat il sboolti
llonaass V. McLsL- & Rss. lie; for lte plea gees futavîer, anti sets up an agreenent-godt-
Acton a ajoit ad mwrâ pml&ry e e %tQ(fby zreinat f atic tai lbth etatemaas te lie true-that the îwo dlaima abouii lie

Âenslealadaa.,tl pnis~i,-n e.Oeloeb ateemalessparitte t'et off.
dlr=u.d. Demnumrer. Equltable litmt&>lg. The plea le cleanly good. It sets up that-whith if proven wonld

This wss an action on a jont andi severai promissory note, lie a gooti anaiver te the action.
dateti la Ilsy 1880, madie by the deCendants, payable toi lbe Lest tbis sbould not b. suffieîent, tb. defendant bas pet nearly
plinif on or liefore 16tb April, 1881, for $130. tb. saniedefeece in substance in tb. bbape of an equitalil plea.

Pleas-Thedefendant Ros pleatiet a sel off o? $400, balance I do nol untieraanti lhe doctrine titat en equilabie pies muaI
due oe a covenant dateti sotit Jnaruary, 1868, matie between him set up a state ,f facts, enabling tlais court te give complet. relief.
andtihîe plaintif, wberaby thte ptaintift covenantete pay bina $800 Ia a Connty Court ter u cae no inacention. If titerefore every
on a day mmi bati elapseti before tbecotumencemeal, of Ibis suit equitaale defence on wbich tb. courts o? common law cannol
Alieging tbtt si, thte lime the note was madie it mas agrecti le- granî f=1i relief le situt, lhen lice systom of equitable defencos
Iveen tite plaintiff andti te defentiants tbat lbe plaintiff wonit at comm on law censes in effecl to exisi. Tii. laiagneRe, Ilabso-
tieduct the amouant o? tie note out of tic. acount due liy hlm to lut. and unco'întional injuntnciou," la 00t casily untierîtoct inl
the defentiant Ross on lthe covenant, anti conclud;i2g wilb te relation ta titis argument. If il muean ibat tie pIesI in aucb, Lat
allegation tbat it iras un Ibis undersîanding tbat defeudant %isa if il were framed as si bill in eqaaity it woul net 51,11e esuinu
sigriedth e note. <acets t0 entitie tihe ploatier to relief in equity, then th. deinurter

Tite defentiant NIcLean pîcadeti on equirablo groundis tint. he does net bolti, for lia. piea does stata suct a, case. It sets uapa
zatie lbe note jointly andi severally with Ross, anti for Ross'a sufilcient eqttablc defoace. Bolli pluas miglit possibly have bea
accommodotioin sud as bais surety oniy, 'gih tbe plaintif well more concise, but any surplnsage do.» net tentier tient lta*. It


