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QUEEN'S BENCH DIVISION.

THE, QUEILN V. 1,YNCH,

Conviction.-Retrospective operation Of 49 Viet.
caP. 49., Cais.-Excess of jurisdiction.

That, notwithstanding it is not so expressly
enaceted, 49Vic, cap. 49, Donm., has a retrosppc-
tive operation upon cases decided prior to the
passing of the Act.

That under sec. 7 of that Act the right to
cer'Uorari i taken away upon service of notice
of appeal to the sessions, that heing the first
procecding on an appeal froin the conviction.

Conviction held bad, following Tite Queete v.
Brad)', that where ixuprisoamient is directed
for' non-payment of a penalty, the adjudging
of a distress of the' goods to levy it and thon
iînprisonnient, iii case the distress proves in-
'-ufficicnt, is invalid iii Iaw and an excess of
jurisdiction.

1'. W. .roîvward, for application.
Cleint, contra.

REGINA v. HoinGiNs.

Caniada TernPrance A ct, i 878.-Dis quafication
,)f convicting rnagist&ate.-R. S- 0. ch. 71, S 7-
Variance betwveci information and cosviciou.-
A mendrnexat.

Tho court refused to ,1uash a conviction
Canada Act, 188- ,1 111-c

grouind that one of the convicting justices had
not the uoecessary property qualification, the
dlefendant not having negatived thex justice's
heing a person within the ternis of the excep-
tion or proviso Of Sec. 7 Of cl'. 71, R. S. O.

Held, also, that it wvas no variance between
the information and the conviction that the
former used the expression Ildisposai," and
the latter "sale "; and that, if there had

been, au amendment would have been made
under secs. 116, 117, 1 I8 of the first-mentioned
Act.

Cleinent, for motion.
McLaren, contra.

RE-GINA V. MCDONALD.

Trespass-Obstructiait-Right of weay.

S. owned lot 38 il) StIl con. of N., containfing
2oo acres. In 1866 ho sold the west haîf of
the lot to complainant, reserviîîg a strip of1,
thirty teet along the vrta line thereof, as a
road for himiself and successors in titie, to
and froin the highway at the west Of lot 38
to and from the east hiaîf of the lot, S.
put up a gate at the Nvest liuxit of the lane,
wvhero it ' ieets the highiway, which gate hadl
heen nrîere floni 1866 mîitil removed by the de.
fendants. The defeffidauts %vere successors iii
title to S., andi reixuovedtihie gate ini question
as an) obstruction, and %vero corivicteti for un-
lavftlly and înaliciouisly breaking anti destroy.
ing the gate erectoti at tho west enti of said
road as the property of the complainant.

Held, that the defendants %vere acting. ini
good faith in claixing the righit to reniove the
gate, and under a fair andi reasonahle sup.
position of righit tu (Io S0, andi thereforo the
convictions Nveî'e quasxoti.

f'fdd, alsu, fullowiug P~gn .Mlom
2 0. R. iii, that the' question of a fair andl
roasoilable supposition of right to do the act
comrplaineti ut Nas a fact tu he determnineti bv
the justice. andi his decision upon a uîatter of
fact wvould iiot ho î'eviowed ; but that this mIle
did not apply where aIl the facts shiovec
that the niatter or charge itsolf %vas one iii
%vhich such reasonable supposition existed;
that is, where the case andi the evidence were
aIl one wav.

Quar~. wptp,-n 'ttp rr,~. nrip-,~nf .t

Wa, ail obutruction ini la
Held, also, that the proviso in sec. 6o of 32

and 33 Vict., c. 22, is to ho read as appli.
-cable to, sec. 29 and to the whiole Act.

Kappele, for motion,
Alylesworth, contra.
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