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a mortgagee may be chargeable with the full value of the mort-
gaged property sold if from want of due care and diligence it
has been sold at an undervalue, and the reference in such an
event would be to charge the mortgagee with what, but for his
wilful negligence and default, might have been received: Na-
tional Bank of Australasia v. United Hand-in-Hand (1879), 4
App. Cas., at pp. 392, 411. In other words: the inquiry is, has
the mortgagee been culpable to the extent of wilful default in
exercising his power of sale?

My attention was called to the terms of the power of sale;
in this case, the statutory form which was used in the mortgage
of 20th November, 1908, made by the plaintiff to the defendant
to secure $4,000, R.S.0. ch. 126, covenant 14, p. 1186. Power is
given ‘‘to sell the lands or any part or parts thereof by publie
auction . . . as to him shall seem meet . . . and the mort-
gagee shall not be responsible for any loss which may arise by
reason of any such . . . sale . . . unless the same shall
happen by reason of his wilful default or neglect.”” The re-
sponsibility arising from the exercise of the power of sale is thus
exactly defined in the terms used by the Privy Council and is
to be measured by the usual tests applied in cases of wilful blame.
In conveying the land to be held as security the mortgagor has
given a large diseretion to be bona fide exercised by the mort-
gagee, If default is made in payment and due notice given of
the intention to sell by proper and adequate advertisements, the
manner of selling whether en bloe or in parcels is left in the
hands of the mortgagee. For a disadvantageous sale or for an
inadequate price he is not responsible when he acts boni fide,
unless the amount is so disproportionate to the value as to induce
the conclusion that the property has been recklessly sacrificed.
One is wise after the event, and after a sale one may be able
to say that had the property been put up otherwise a bettep
result would have been obtained. But in considering the method
of advertising and the best way of putting up the property for
sale it may be a matter of doubt as to what course is most advis-
able, for example, as to selling en bloc or in parcels. If in this
dilemma the mortgagee prefers one way to the other he cannot
be charged on the ground of wilful default. Acting according
to the best light reasonably attainable he may err and yet he
absolved from making good any loss to the mortgagor.

In the latest decision on the point in the Privy Counteil the
language of Kay, J., in Warner v. Jacobs is approved, who says
the power is given to enable the mortgagee the better to realize
his mortgage debt. ‘‘If he exercises it bond fide for that pupr.




