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nîioncy ý, or at least to have taken upon himself the ri o f tl[,
fail(ire of the pureliaser to pay....

tBank of -Upper Canada v. Wallace, 16 (Gr. 280, and( \\1[ý
v. Levett, 1 De Gr. & S. 392, distinguislhed.J

IPlaintiff is not, 1 think, chargeable with. retat atnd pr-,
lits for the period wi hh elapsed after defendant luit t1, 1 eV>ro-
vince to the time of sale, or for any part of that period.

Hie did not, as 1 have said, occupy the premise, aýnd is,
therefore, flot chargeable with any occupation rent; lie re-
ceived no rents and profita, and is not, in iny opinion, i arge-
able for renta and profits whieh hie migit; have recei\ cd but
for his wilful negleet or default. Hie waa flot bounid ta cike
possession, and did not, 1 think, do so, at ail e-eiita untiiil fi(,
made the agreement with Mitchell. 'fhe key o r t 11e 1) r,i i c
was in the possession of one Lane, with wvhonîi it Iîa becu l(,
left by defendant, and ail that plaintiff did wýas to send the
auctioneer to the factory when the sale waas about to tk
place, to make an inventory of the chattels iich, were lit
it. The fact that Lane, by the direction of lait gave fl1w
auctioneer the key ta, enable hiîn to, enter thie faictor-'y for that
purpose, or the fact that Lane was asked by plaintlir ta 1ook
after the property for lîim, or both of these facta onbnd
did not constitute a taking possession by plintifr so a1s t)
charge hiin with liability for the renta and profita whiehi lie
iit have received from the property, if indeed hoe .oiild

have rented it, which ils upon the evîdence quite problemnatical.
Upon the whole, I arn of opinion that the judgmnent ap-_

pealed from should be reversed, and in lieu of it judgmient
sliould be entered for plaintiff for the rnortgage ifloney andi
interest (includîng the costa of exercising the power of Sale,
which rnay lie taxed if defendant so desires), -leus the amnouiit
of Mitcliell's purchase money ($750), treating it as a siiii
received on 7th Angust, 1902.
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,SCýOTT v. SPRAGUTE'S MERCANTILE AGENÇy 0F
ONTAIJO, LIMITED.

Fraud and Misrepresentation - Action for Damag es for
Fraudulent Representaf ions Inducing Con tracl-Faivre
to Provo Actual Fraud.

Appeal by plaintiff from. judgment of TEETZEL, J., 4 0.
W. Bl. 454, dismissing action.
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