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trected lu Englaud: Philpotts v. Reed, 1 B.
Bing. -994. These authorilies, therefore, seem
-to etablish the third proposition by wbich tbis
case muet be governed.

There are nie distinctions which may some-
timos arise where, though a coutreet La made lu
country, it je to be performed or take affect in
crie enother, or is made under circumsances
wbich show that it La intended to be suhject to
sorte aw ethar than that of the place ia wbich Lt
vas miade,:- Lloyd v. Guibert, 6 B. & Sm. 100,
120, L. R. 1 Qý B. Ils5 But ne sncb point arises
in thea cases, as the contracta out of which
thasa debte arose were both made and to be per-
formed iu Upper Canada.

Lu the preseut case the discharge obtained by
the dtt'end ont lu England, under what is equive-
lent to an English benkruptcy, vas creeted by
an Act ot the Imperial LegLlature, which, like
tbe proviens Bankrnptcy Acta, La of general
application, sud must receive a similar construc-
tion; and by force cf tbat atatulte the deed
operates as e general diacharge of ail debts.
Thea discharge wonld therefore, la our opinion,
be binding Lu Canada, and Lt Lsaelso clearly
binding and effectuaL aa au ansver to proceed-
luge commsnccd in the courts cf this couutry.
The raut of this would ba that the deed would
operate ns e diacharge cf the originel debt lu
escb case, and, tberefore, be a good answsr to
the second action.

Thse firet action, bowever, La upon a judgment
whiolî vas recovered after the desd vas coin-
pletad. In the view wbich we take of thia case
the dsed might have been set up as a dafence to
tIse action brougbt lu Upper Canada ; aud Lt la
evarred as e maatter cf fact in the third replics-
tien, and net denied, that Lt might have been sO
pleaded Tine question then arises whether it
eaui nov ho hrought forirard iu these proceed-
luge as an enever to the judgmeut. When a
party baving a defence omits te avail bim.elf cf
it, or, heviug relied opon it, it la detsriined
againas hlm, and a judgment ia thereupon given,
be is not allowed aftervarda te set up snoh
Inatter of defenca as an answer te the judgnient,
vhich la conisidered final sud conclusive beten
the parties, We are accuatomed aud iudeed
boni to give affect te final judgmniets cf courts
cf other countries and cf cur colonies, wbere
they possess a competent juriadioticu vbicb bas
been daiy exercisad; sud the correctness of
sncbi judtimeuîs is net allowed te ha again
hronght irit coutest Lu our courts. The ouly
grouind ou vhich tbe judgment lu tbe firat action
was sought te be impeached upou the pleadîngs
before us vas that Ihere was a defence te the
original claim by the diacharge under the deed;
but that would go te impeach thse propriety and
correctuess cf tbe jndgrueut, aud la a mattar
which cannot be gene loto afler the judgment
bas been obtained, or lu Ibis action wbicb la
brougbt te enforce il-ne litea immortaes essent
dam lit igantes mortaes .sufl: Beaderson v.
Tlenderson. 6 Q. B. 288 ; Banke of Austnalasi '
v. Nias, 16 Q. B. 717; De Cotse Brisme v.
Ralhone, 6 Il. & N. 301 ; Scott v. Pilkingtoa, 2
B. & S. 11l; Vanquellia v. J3oward, 12 W. R.
128, 15 C B. N. S. 341 ; ('a8trique v. Imrie, 19
W. R. 1, L. R. 4 I. L. 414. If it had been
sou.-ht te impeach thse judgmsut on thse ground

of frauci the case migbt have beeon differeut .
Rari of Bandon v. Becher, 3 CI. & F. 479;
Phillipson v. Barl of ]dqremont, 2 Q. B. 587,
and the opinions of the majority of the Jndges
in Casmrique v. Izie, 19 W. Rl. 1, L. R. 4
H-. L. 411,

Upon the argufment a furtber question ires
raised as to the validity of the deed itself; and
Lt was objected that it was invalid by reason of
its containing a covenant by the creditors that
they would not sue for their debts, and that, if
they did se, the deed migbt bc pleaded as an
accord and satisfaction, and in bar of the suit
or other eroceeding. The eft'ect of that, how-
ever, is nlot that the creditor La to forfeit bis
deht and te lose bis dividend under the deed,
but simply to prevent any action or proceedings
te recover the debt itself, leaving the right te
the dividenfi untoucbed ; and tbis, according te
the autherities, dos nlot rendier the deed void.

Upon these grounds we are of opinion that
our judgment should be, in the firat action, in
favour of the plaintiff, and in the second action,
in favour of the defendant

Judyqments accordinyly.
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F0OR NOVEMBER AND flECEMBER, 1870, AND
JANUARY, 1841.

(Continued froin page l»0.)

LANDIOBD AND TENANT.

1. D. wes a lessee for years et a renI pay-
able querterly, and 8, was mortgagee of the
reversion ; 0., be'ving no notice of the mort-
gage, paid to bis lessor the amount of two
quarters' ront hefore eny of Lt wa8 due:
afterwards and before rent-diy the mortgagee
gave hlm notice to pay tbe renI te him. 1.Jeld,
tbat tbe transaction between D. and the lessor
was flot a paynient of rent due, and that D.
must pey the rent to the mortgageo.-Dc
Nicholis v. ,S'aunder8, L. R. 5 C. P. 589,

2. Covenant in a lease thet the lessors would
at ail limes during the danoise muaintain and
keep the main wells, main timbers, aud roofs
in good and substantiel rep air, order, ancd con-
dition. Hleld(MuiuNs,B1., disseinting), that an
action on the covenant could not ha brought
aggainat the lessors witheut notice of the went
of repairs.-Maeîn . Walkin8on, L.R. 6 Fx.25;
7 C. L. J. N. S. 128.

3. A debtor assigned by deed, for the benefit
of bis oreditors, ail bi.s personal estate to the
defendant, wbo execnted the deed and acted
under it. The debtor wasae tenant froru year
te year of the plaintif, but the defandant did
ne act to show bis acceptance cf the lease.
lleld, thet the lease pasacd to the defendaut
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