
26-Vl. I.] LOCAL COURTS! & MUNICIPAL GAZETTE. [eray 80

sidertion vas granted by the court. the respon-
dent's counsel protesting against the saine aud
against the power of the court te grant the new
trial. On the l2th of June, during the lame
sittinzrs of the court, the appeal vas% &gain cailed
on, wben the respondent's counsel deciined te
appear. After proof of tbe service cf the notice
of the appeal and entering into the recognizance
required, and after proof given by the appellant
that the land vas wbolly unenclised, it was
or<lered by the court that the conviction should
be qLIa..ed witb coets. The côsts ver. taxed
by the court at £10 4,9. 'Id.

A certiorari vas ordered by Marrison, J., in
Chamnhers, on the 27th cf July, te bring up the
prnceedings. It vas served on the 5th of August
and a return made te tbe vrit on the 18th.

In Nlichaelmas Terni last, J. A4 Boid as conn-
sel for Bingleman, obtained a rie 'nigi on the
chairmqn cf the qunrter sessions and bis associ-
ae. naming him, tva of Rler Majesty's§ jutices
cf the peace wbo vere present nt the sanie
seFsionq in 1868, and Norman Yearke and John
Nelson, to shew cause vby the order and dlirec-
tion of the court cf quarter sessions, at the Said
stittings, setting amide tbe verdict cf the jury in
favour of the respondent in the matter, and aise
the crder and direction cf tbe court that a newr
trial should be hod in respect cf the said appea,
and the said entry at the said Sittings that tbe
Said conviction should be quasbed, and qnabing
the sanie witb ceets, made after tbe laid trial
hsd heen ordered, or smre one cf themi mbooid
not he met aside, and the said verdict cf the jury
ordered te stand in full force and effeat by this
court, for the foilowing renIons:

1. A proper notice Of appeail vas net served.
2. A jury baving been empaneiied te adjudi-

cate upon tbe appeai, their decision vas conclu-
ive, and net subject te be set aside and a new

tr ai ordered.
i3. The court acted illegaliy in setting amide

the verdict and avarding a new trial in respect
cf the appeai, as tbey had ne power to male
any order or mile for such a purpose.

4. When the jury rendered their verdict it
vas the duty cf the court te have ordered tbe
,verdict to be entered on record, and te bave
givent judgrnent in accordance therewitb in giffir-
niation of said conviction, and the court had
Do jurisdiction te set tbe sme aside and order
the conviction te be quasbed with couts or other-
vise.

5. On the appeal cf one party convicted the
court bas ne power te quasb tbe conviction as te
aunther party convicted, vbc doem not aippeai.

The mile vas enlarged until this Terra wben
F Read showed cause. Tbe notice of appea

was properiy served by being ieft vitb the vite
of the justice. The statute, Con. Stat. U. C.
cap. 114, sec. 1, requires it te be given to tbe
respondent or left vitb the convicting justice for
hini. In Regina v. Justices of Yorkshire, 7 Q B3
154, the statute required the notice te be given
to the justice, and it vas beld mufficient to deliver
it at bis dweliing bouse, thougb nlot te him per-
,sonaily. The statute authorizes any person
aggrieved te appeal. Yearke, therefore, being
aggrieved, though only one cf tva, Lsd a rigbt
te appeai ; and wben the conviction vms properly
before the court, being illegai, it vas right te
quash it. The return dees not show that any

one applied for a jury, aud a jury could net pro-
periy be empannelied uniess required by one
party or the other : Con. Stat. U. C. cap. 114,
sec. 8. Tbougb the verdict cf tbe jury affirmed
the conviction, ne judgrnent cf the court wasgiven on it. It is true, in Cavil v. Burnaford,
1 Burr. 568, it 19 stated an inferier court cannot
grant a new triai. The Court cf Quarter Ses-sions, hewever, is flot an interior court: Per
Lord Tenderton, C. J., in Rex v. Smith, 8 B & C..343, and tbis court viii not interfère vlth its
practice : Rex v. Uiewes. § A. & E. 725 ; or review
its decision : Rex v. .Justices cf Afonmouthshire,
1 D. & R 334 ; Rex v. Justices cf Leicester8hire,
7 M1. & S. 443. The conviction is bad on the
face cf it, because it gives a pen-ilty and cern-pen iation botb, vbicb the statute 25 Vie. cap. 22,dees not ailow. Victoria Planc Road Cernpany
v. Sa'amons, 15 U. C. R. 30.3; Regina v. Wuiîs8on,
7 C. P 495, seenis te question if a certiorari viiilie atter conviction appealed te Sessions; butsubsequent cases, bath in the Court cf Queen's
Bench and Common Pleas, seem, te hold thati
viii.

Boyd, contra. Ail that is desired is te put the
matter in the Quarter Sessions, vbere it ougbtte bave been ieft by tbe court. They bave nepover te grant a nev trial in a matter cf appea,
Dor te reserve a case under the Mtatute : Pome-
roy, app. and Wilson, resp., 26 UJ. C. R. 45.
Botb parties acquiesced in a jury, and having
appeared and ccnducted the case before the jury,
neither party can nov ohject that tbey did netrequest it. Wben the nev trial teck place it vas
ex parie, and the respondent rnay even ncv show
that a notice cf appeal vas net oerved on theproper party. Leaving it vith the magistrate iRnet cornpiied vith by ieaving it vith bis wite.
The Service rnust be persenai an the party, or on
the justice as bis agent, L. e., substitutionai, and
substitutionai service, vben aiioved, rnust bestrictiy foiioved It cannot be an serne one eise
as agent for the justice, vbo is biniseif only an
agent. In the case cited the service vas te he
on the justice for Limself. The preper service
of sncb notice is a condition precedent te baving
the casRe beard: Woedhorige v Woodg, 29 L J.NI. C. 149; Morgan v. Edwards, Ib. 108. As teone ef tve parties appealing. tbe notice of ap-peal should at ail events have been confined tethe conviction as regards the appeilant : Paley
on Convictions. 350; but Regina v. Justices ofOxfords/dre, 4 Q B. 177, seems an authority thata mere mi-;take in the forni cf notice as tu vbetber
the conviction is severai or joint, is ne ground for
refusing te try the appeai. The appeieate j ris.
diction cf the Quarter Sessions is by statute,
Con. Stat. U. C. cap. 114, wbich is sulent as tenev triais; and Mo.qsop v. Great Northern Rail-
scay. 16 C. B. 580, 17 C. B. 136, shows that as agenerai mule an inferior court cannot grant neW
triais. The case of Cavil v. Buraaford, i Bitrr.568, is te the eme effect Tidd's Practice, 9thed. vol. ii. p. 905 ; Rex v. Day, Sayer, 202;
Dickinson's Q. S. 651 ; Fleepeler and Show, 16U C. R. 108; Regina v. Powell, 21 U. C. R. 215 ;Regina v. Peterman, 23 U. C. R. 576, ant other
cases in our own courts, show that a certiorari
rnay i@sne te bring up a conviction frm an infe-
rior court atter Rn appeail to the Quarter Sessions.

RbCHAÂRDS, C.J., delivered the judgrnent et thO
court.
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