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vo-real injury ; nevertheless, I will make you pay for the
privilege.”” The case of The Rochdale Canel Companiyv.
King, cited by the plaintiff’s counsel, was very different.
There the canal company had built their canal at their own
expense, under two acts of parliament, which jealously pro-
tected their right to the water, permitting the use of it to the
mill owners for ore purpose only. These acts, and all the
provisiens they contained for protecting thz rights of the com-
pany and limiting the use of the water by other persons,
formed a contract between the company and the public, and
any breach of these provisions, any use or abstractioa of the
“water for other purpo-es than those specified, was a violation
of this contract; besides, if one mill owner had a right to
extract the water for one purpose, he and all other mill owners
could abstract it fdr thdt or any other purpose to the irreparable
damage of the company, who, if they were willing to part
with the water for any purpose, had a perfect right nnder such
circumstances to demand some compensation for its use. On
this priuciple Lord Cranworth would have thought it right to
grant the injunction in the case cited, expressly however djs-
tinguishing it from the case of nuisance, which this is, and in
which he lays it down, that when the injury i8 inappreciably
minute; the party is entitled to what the assertion of the legal
tight will give him, and te nothing more. If therefore weareto
suppose that the plaintift has no mill on his property, and that
the only eflect of the defendant’s dam 1is to raise the water
ten inches on the bank where his land is, which for aught
that appears, may be attended with no sensible damage to his
roperty, I do not think him erititled to an injunction, although
gb tiiay be able to maintain an action for the injury, such as
it'is. That it -coes not follow that because a pasty would
recover at law that he is entitled to an injunction in equity, is
Jaid down in many cases, amongst which 1 may instance—
Attorney General v. Nichol, Wynstanley v. Lee, and Soltau
Vi el/d. 1do not mean to dispute thie proposition that the
otlrt has jurisdiction to restrain continued injury in the nature
of tort. 1t restraing repeated trespass after several recoveries
at law, although capable of being compensated in damages ;
and the same doctrine must extend to injuries in the nature of
tort: The prineiple is to prevént maltiplicity of actions; but
for this purpose not only must the injury be substdniial ‘and
#uch that the party would be justified’ in reason.in bririging
repeated dctions for the purpose of redressing it, but it would
seem that even inf siich cases, the exercise of this jurisdiction
is discretionary, and the court 1§ boiind to Weigh the inconve-
nience to either paity of graniing or withholding the relief
sought. If the injury be merely nomiual, aitd such that the
party would be warrauted ifi reason only in bringing anaction
once ir twenty years for the preservation of his right, as in
1he case of raising water a few inches ori the bank of a river
- Withoat injuring the land, the court certainly would refuse to
interfere. A party cannot apply to the court on the principle
of preventing a multiplicity of suits when he himself is the
guthor of the mischief of which he complains, and has of
course the remedy in Lis own hands by simply refraining
from bringing a numbar of actions, when he wdulc{be justified
in reason only in bringing one action in a long Eeriod of time
. for the pregervation of his right. In short, where the only
‘réasonable ﬂur se of the litigation is the preservation of the
right, for which an action once in twenty years will eutlice,
it 18 not a case which admiits of the appl.cation of the principle
of preventing a muitiplicity of 8uits, the party being the author
of his own mischief and having the remedy in his own hands.
The dootring however does not seem to stop here. It would
appear fromi. the language of the vourt 1n Attorney General v.
Nichol, and Soltau-v. DeHeld, that although the injury is
_substantial, and it would not be unreasonable for the party
-aggriaved to bring. an action from time to time in order to
redress it, the question still remains, whether it is of that
grave character whieh would induce the court to interfere for
1ts prevention, to the great detriment of the party committing
it.  Where the injury is merely wanton, na doubt the court

would interfere in such s case. But neither the heightening
of the wall in the Attorney General v. Nichol, nor the use of
the bells in Soltau v. DeHeld, nor the back-flowage of water
in our own cass, are mere wanton injuries. The first and last
were done in the prosecution of the party’s trade or business,
the other in the exercise of religious worship. In the two
cited cases, if it had appeared that the injuries complained of
were not destiuctive of daily comfort and convenience, I doubt
Whether the cdurt would have interfered on the prineiple of -
preventing multiplicity of actions where the detriment to the
other party would have been severe. Bit, Howeter this
may be, 1 apprehend that it cannot be said with any cer-
tainty that it Mr. Graham had no mill on his propesty the
back-flowage on his land would be produactive of any material
injury.

We then come to the question whether the court is tointer-
fere by injunction to prolect the business carried on at the
plaintift’s saw-mill. Upon this poiut I apprehend it is to ba
quite clear, that before the court can be called into action for
the pretection df one pérty, and to the detriment—rerhaps
ruin—of another, the party seeking its aid must shew that he

‘has some substantial interest to protect. Suppose a party had

built & mill, which he could not by any coutrivance make te
work at all; would the court interfers at hisreqoest to compsl
the proprietor below him to demolish his works? I appreé-
hend not: and the same principle must apply where itappears
satisfactorily that his mill will not pay expenses, or more than
pay expenses, or yield enough to make it worth any reasonable
man’s while to work it. The court deals only with reasonable
people, and will not countenance a person acting froni vexatlod
or caprice. Another remark should be made here! Itappeais
that when this suit was commenced Cunningham owned Lot
33, and it is stated that after the commencement of the suit
the defendant purchased it from him. Although, at the time
of the commencemenrt of the suit Grakam penned the water
of the stream back upon Lot "33 to the extent of thirty inches
or more, it cannot be said that he thereby did any wrong to
any one, because Cunningham did not coraplain pf it. Nor
ean it be said that Buri was wrong in purchasing Lot 33 froni
Cunningham after the cemmencement of the suit, and with~
drawing the consent to the raising of the watet on it, in order,
if possible; to protect Lis works below the plaintiff’s mill.
The situation of tho parties is very similar. Burr backed
the water upon Lot 31, Burgess not complaining of it.  After-
wards Grahant purchased part of this lot, built a mill upon it,
and is enlitled, if he have'a valuable right to protect, to com-
pel Burr to lower his dam 80 as not to injure that right. Ou
the other hand, Graliam backed the water greatly upon Lot
33, Cunningham not objeeting. Burr then buys the lGt
from Cunninghamni, and as, in imitation of Graham; he could
build 2 mill upon it and compel Graham to demolish his
works, so he can avail himself of his ownership of it to pro-
tect his own works below the plaintif’s.  Noi is it material
that this right waé acquired after the comimencement of pro-
ceedings. It was acquired without fraud or wrong, and de-
fendants ofieni acquire after the commencement of smitsthe
means of resisting them, altholigh the circumstance of their
being subsequently actjuired may affect the liability ta costs.
Now I am of opiniog that if Graham can acquire a water pri-
vilege only by committing a wrong upon Burr, he has in fact
no privilege or right at all. The court cannot recognize a right
founded on a wrong, or sanction such wrong by protecting
such supposed right, which, if it could be supposed to exist;
would be nothing more ot less than aright to commit a wrong—
a manilest impossibility, and the proposition of which involves
a conlradiction in terms. Jt is true that while Cunningham
acquiesced, it was no wrong, and Graham had a right founded
on the gratuitous permission of another. 1t may bs true also, that
oven it Cunningham had resented and objected to this pro-
cesding as a wrong, -Burr would not havs been permitted to
complain of ity as it was no wrong tc him, Rut the moment



