
THE ONTARIO ýWEEKLY NOTES.

SECOND DivisioNu. COITRT.. JAxuARy 21ST, i1

*McDONALD v. PEUCHEN.

Indmniy -Action upon Covenant for -Judgment Rec>
again8t Plaintiff--Interet--Co8t--Defelce to Action-
formation of Deed - Inde pendent C olateral Agreemer
Special Endorsenzent-Defence Set up by Affidavit Filed
Appeorance-Rule 56-Trial upon Record Consistin
Endorsement and Affidavit --Cross-cîairn for Damnage,,
Decit-Una8signable Ciai m-I ndeniti, againsi Payne
>Money not actuaflly Paid-Application of Mone y-A n
for which Judgment to be Entered.

An appeal by the defendant fromi the judginent Of CLUT
at the trial at Ottawa, lu favour of the plaintiff, in an action
a covenant for indeminxty.0

The appeal was heard by MEFDtTui, C.J.C.TP., IRu>

LENNox, and ROSE, JJ.
J. W. Bain, KGfor the appellant.
J. R. OIsborne, for th~e plaintiff, respondernt.

MEREDITH, C.J.C.P., ricad a judginent in which he saik
McDonald, thie plaintiff in this action, owed Levesconte, a sol
$5,450; Peuchen, the defendant in thia action, coven3<nted
MeDonald that lie would " indemniify and Save harmilessa" M,
aid fromn the Levesconte debt, except as to $1,450 of it.
deed i which tbis coveinant was contained did not fix the ai
of the Levesconte debt, but it was ascertained and settlec
Levesconte at $5,450 by Peuchen's solicitor just before thi
was made, and waa put in 'writiug by the solicitor, over hi
signature. McDonald paid to Levesconte S1,450, but no
anid Leveticonte thereupon sued McDonald for the rest
debt, $4,000, with interest upon that sumi, 8133.37, and ci
that action, $34.70; and that judginent stood iii full for<
effect against McDonald, who was ready ta pay it, and fromn
it could be recovered by executioa.

Then this action was brouglit by McDonald. against Pl
to recover the aunount of the judgient in the other actioi
interest; the action being based upon Peuchen's indi
rovenaut.

l'le only defence set up waa, that Peuchen agreed that
action was brought hy Levesconte, lie (Peuchen) wouil


