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mortgagor could not by any agreement entered into at the tixne
of the mortgage and as part cf the mortgage transaction contract
away bis riglit of redemption or fetter it in any way by conflning
it to a particular time or ta a particular clami of persans (p). The
principle upon which, the court interfored with the contract of
the parties was, hov;ever, nat a rigid one. The equity judges
looked, not at what was teclmically the fo.-m, but at vihat was
really the suibstance of transactions, and confined the application
of their rules to cases in which they thought that in its substance
the trensaction was. oppressive. Thus, in Howard v. Harris q)
Lord Keeper North in 1683 set aside an agreement that a mort-
gage should be irredeemable after the death of the mortgagor and
failure of the heirs of his body, on the ground that such a restric-
tion of the right to redeem. was void in equýty, but he intiinated
that if the money had been borrowed by the mortgagor f rom his
brother, and the former had agreed that if ho had no0 issue the
land should become irredeemable, equity would not hav'e inter-
fered with what would really have been a family arrngement.
The exception thus mnade to, the rule, in cases where the trans-
action includes a family arrangement as5 welI as a mortgagp, has
been recognized in later authorities (r).

4. Onue a mortgage always a mortMae-The priuciple that a mort-
gage could not be made irredeemable was thus lihited in early
days to the accomplishment of the end which was held to justify
interference by equity with freedom of contract. It clid not go
further (s). As established, it was expressed ini three ways.
The first and most general rule was that if the transaction is one

(p) M.iw v. Les, 1742, 2 Atk. 494. " It aeerns that a borrower waa such
a favourite with courts of equity that they would lot hizn break I, eontract,
and, perhape by disabling hm fromn binding himself, disable hlm from con-
tri-cting on ;Umoat advantageous terms to hixumlf."1 Sait v. Marqua of
Northampton, f1892] A.O. 1, Lord Brarnwefl. at p. -19.

(q) 1683, 1 Vern. 190, 2 W. & TL.C. Eq. 11, 18 R.C. 358&
(r) Kreglner 1. NswD Patagonia, ae. Co f[1914] A.C. 25, at p. 86; Sté piUon

Y. StapiUn, 1739, 1 Atk. 2, 1 W. & T.L.C. Eq. 234; cf. 2 W. &. T..C. Eq. 19.
(a) The leuffing caise vith regard ta the principle under disunion is the

caae of Kroglisger v. New Potagona, etc. Ca., [1914] Â.C. 25; Me, earecially,
the judmrent of Lnrd Parker o! Waddington. Bee a1so on the general suhject
the notes in 2 W. & T.L.C. Eq. lAff te the cms of Hoéward v. Harris, cupra.


