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H1GH COURT 0F JUSTICE.
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CRAWFORD v. ToW'SHIP 0F E"LLICE.

KERR V. TowNsnim, oi Ex.î.îcr,.

* ~~~j»h<jjOj(gf JA P.S 0. C. 226 SS~. 93.çq4-JZrLfdiilo of Ieec-~i< '
,//vontuua'ccPo~c,'of Local Jui<,r to iyrint ordc,-s of r.'fr, c1,<c

s. 94.

* .\Motion for an ordtcr rei'crring the action to the Reféec.
* B.\aasLac. j. -Each action is in damiages, rcsulting i'rom the nrn-

rueir oIf drains, which it is alleged, dind rshave ta keep mi repair and
* linai;n. In the Crawford action a niandatory orcler is asked for, ruquirino-

thr dk t-cndants ta maintain and keep the drain ii, ordur 'Ihc pleadinigs ire
ti. It appears that proceedi ,,éi wcrc at Cirst taken 1tînder s- 43-. 'The

imc re( rcqnred Oy that section wi~ sný.rvcd iii due tiime. Applic.ationb Nwerc
mý C efare the Refèree %v'ho madle certain orders. 'e plaintffs on

~rrrrrocediîgs erc exaiinied, After this the 1îlainitii'fs surve'l bunt did
n, fil noIntice of discnntinuaîîcc. Ti's stel) w~as taken mindcr section 104 of'
tii Ac \t. Th'e defendants set up that by reasoni nf this, the 'lai ns ni' thu

r ~ a < c l aintii'fs arc already in another foruni ;that the retýec is now
* s~ icd of the 'laiîns ; that upon the trial tbis contention could be succcss-

irgein vour of dismissal ai' the actions and thereibre that 1, as Loc al
1 mgchav noj'îrisdiction, It is furthcr said that the notice oi' disconitinu-

air not ini uffect suchi a notice, because the plaititi'fs biave int takcn ont
ani appoîintmlenit ta tax the de.iendant's costs, nr ai least have not perniîtud
sulIfic'iît tinte ta elapse ta enahîle detèndanits tn do so.

'l'li reason requirinig the plaintifi' tu m~ait is, against the plaitiffi, so aso
int tii permit inii ta forestaîl the defenldanit, who birst bais the rîgbit to taku

(ill ani appointmenit and tax costs :but 1 do not find that not ivaiting, ia; tn
l 1,-r paIntiff from bringing annîher action %vithin the time bie reaisonably
slhmilti %îait i'or aniother and enitirel, . diffeèrent ptirplosIu Nnr-, is the notice
les efflectuai, because the plaintii'fs bave not ascertainecd and paid tbe
(defen;danits costs (see Billry v. Hatt,15 Prac. R. 376.) TI'eii as tu tbe
objuctio)n that the clairris rof tbe plainti'fs are now in aniotber i'aruni, and
thaLthe Rei'eree is seiz2d thereof. It appears froîn the statement ai' claini
in uacli case, that the dlaimi is onie in regard to which lie, the Referee, bas nto

Jlr4îeinexcept under s. 94, and that stection bias never been inivoked ta
givc and secure hini jurisdiction. Unidet s. 93 tbe jntril;diction nf tbe Rýeferce
is as ta dainages donc Il in thc construction ai' drainiage works, or conse-
quti. tbiereon." lly the words " consequent thereoni " is meanit consetînent
ipon the construction aof drainage works. Now these actions are not fer
sudi cdamage at aIl ; but for damiages arising sincu the construction Il in
'lit înainîaining the drains," There is no fiault tound with the drains or
m-;li their construction, on the contrary the draini and their construction


