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ht seems to me impossible to cleny that where the plaintiff is dlaim
ing to re-over the price of work and iabor under the contract, anc
the defendants art couriter-ciairning damages for the plaintiffr
dclay in conipleting the work according to the contract, bo'~ a

and couniter-clajin arise out of the same transaction, The claim anc
c'ouniter-claim make up one action, in which there wvill be one resuit.,

'rhesc views, however, are flot unifornily hcld. In Stooke v
Thy!o, 5 .5 76, Cockburn, C.J., held that a counter-camne

flot be analogous to the dlaimi of the plaintiff, and that a
dlaimn founldeci on tort may be opposed to one foundced on contract
or vice versa, MNr. justice Fry, in Bedida/1 v. Afaitland, 17 Ch.
1). 18 1, says 'It ks, to mny mind, evident that there is no intentior
to confine the dlaim macle by the couniter-clairnant to damages, or
to ail action of the saine nature as the original action, and

tcforc whleni it is said that the- defendant rnay set up against
the clai!n of the plaintiff a c'laim of his own, it docs not nccssar-ily
inean thiat the dlaims are to be rjuscmi generis becatîse it savs
expriv whether such couniter-ciaim souind in damages or nit
l'le plaintiff's righit miay bc iii damages, the defendant's riglit may
bc to, an injundtion or tfo any other equitable relief liot sounding in
lainages; and there-fore there is nothing to confine the defendant's

dlaim to, 'omething iii the nature of set-off or to setting il against
thec daimi of the plaintifif merely somcthing wliich counteracts that
claimý." In Gra .I b i h .84 Kay, J., contcndedi for a
wvide inter-pretation of the rule, and laid clown that its termrs were

P. ~ large enough to include anl\ casc raised by the %vav of defonce,
Nwhethier it ks or is not connected with or of the saine character as
the plaintiffýs dlaim.

It is to be observed that the decisions fa\vorable to anl extended
mieaning of the counter-claimn could iot fail to be infiuencedi
b\ethe consideration that under the rule and also other rules,power ks
reservedî to the Court or a Judgce to strike out a counter-claimn not
admîtting of convenienit trial wvith the action. This power is not
contained in thc New Brunswick statute, and its absence fairly,
suggests the argument that counter-claim should be given a narrow

or a Judge may order any pleading so framed as to prejudice,
embarrass, or delay the fair trial of the action to be struck out, does
ii,t apply to counter-claim : W/iitfordlv. Zinc, 28 N.S. ReP. 53 1, 534.
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