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the testator's death returned to England and remained six months for the benefitOf his health, xvhen hie went back to Australi a, where hie had ever sînce resided,
having taken no part in the execution of the trusts, and without having praved
the 'viii. The other trustee named in the will. in exercise of a statutory power,
appainted anather person ca-trustee with hirnself under the xviii, and they ta-
gether contracted ta sell part of the trust estate ta the purchaser ; and the ques-
tion 'vas whether they cauld make gaad titie in the absence af F. E. Bucknal].
1ýorth, J., heid that they cauid not, as there lîad been a substantial camplianceWith the condition, and that Bucknall had therefare became a trustee. Hetherefare ordered the vendars ta refund the deposit and pay the respandents'
Costs of investigating the titie. The vendars appealed, and on the appeal claimedthe right ta annul the contract, in the event of the Caurt uphalding the decisianOf North, J., under a candition of sale xvhich enabled them ta da sa, " notwith-
standing any previaus negotiation or litigatian " ; but the Caurt af Appeai (Lard
Caieridge, C.J., and Lindley and Kay, L.JJ.) affirmed the decisian af Narth, J.,
arld also held that the vendors cauld not anuul the cantract after there had been
au1 actuai judicial decision on the question of titie, as it xvas then too late taeXercise the power of annulling the contract, because the terni " litigation " was
110t equivalent ta "jiudiciai decision. " As Kay, L.J., puts it, it means " litiga-t1Orl Pendiîîrx not litigation decided adversely ta tbem."

~'AS)WOMN-COSTS ORDERED TO 13E PAID B3V MAERIED WVOrAN, I.IABILrTY 0F SEPARATE ESTATE
FOR-.MARIZIFD WOMAN'S PEOPERTY ACT, iS82, S. i, S-S. 2, S. 19 (R.S.O., C. 132, S. 3, S-S. 2
q. 20).

COX v. Beun eti (i891), i Ch. 617, xvas an application by trustees ivho hadOh'tained an order for payment of costs against a married waman, in an actionUl1Stituted by ber against them without a next friend, for leave ta retain the costs
li Of a suim Of money in their hands ta which the inarried waman was entitied,as arrears of incarne due ber, and which xvas her separate praperty. The question

?4'as Whether this fund was answerable for the casts of the proceedings in question,
't (Ihavngeeninthe trustees' hands Nvhen those proceedings were commenced,arthere being a restraint on anticipation. Kekewich, J., heid that thetrus3tees were entitled ta deduct their casts out of the inoneys in question, and

t'le Court af Appeal (Lindiey and Kay, L.JJ.) affirrned his decision.

I)4'cTrcFICEAVI-ECIO 0F DEPONENT AS " GENTLEMAN "-RULE 528 (ONT. ReLE 605).
11'e Dodswortu, Spence v. Dodsworth (1891), 1 Ch. 657, Cbitty, J., explains the

eeth ,fROr 24 Ch.D.2 7 1. According tahis view fthat case,it does not decide
'at au affidavit in which the deponent is described as "4gentleman " cannot be

filed, but that it is for the Court ta say, baving regard ta the nature of the appli-
*tOr il which the affidavit is used, whether that description is sufficient for the

theSe of enabling it to weigh the value of the deponent's evidence. In Re Ortiee a, davit was one of fitness of a proposed trustee, and the Court then held theScriPtion tao vague and refused to receive it.


