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taint of maintenance. But prior to such declaration of the com-
W, merchants had established the usage of transferring bills of ex-
, Otange (which were also choses in action), from hand to hand, by dehvelg,,
T Y the simple writing of a name on the bill, which assigned at once the

: ofght of action, and gave an unwritten contract of guarantee, to the holder
T bill, in silent disregard of both the judicial declaration of the common
™ and the legislative prohibition of the Statute of Frauds. The rights of pro-
.r:rty and the contract liabilities thus established by the custom of mer_cllqants(i
nospecting this class of choses in action, and the necessity.of recognizing bills and
th °S as part of the negotiable currency of the community, silently incorporate
€ Usages and customs into the common law as part of the lex mercatoria, and

0 arshness of the common law to give w -
S e llll t s t ] t g1 ay to the more common
f :l > ts. t it t til 1872, that these rules
: t 1erchants Bu was not un

€ lex mercatoria were extended to all other classes of choses in action by the
Mario Act, 35 Victoria, chapter 12, (now R. S. O. 1887, c. 122 s.s. 6-13).
Nother illustration of how mercantile usage has displaced the common law,
%Y be shown in the practice of the Courts, by which a bill of exchange o P
::::S-sory note, thouSh classed by the common law as a si_m.ple contract, l;eatrs
o Its face the proof of its value in money. No such privilege is al!Owe. ©
for ‘hary simple contracts, for the money or other Valluable.con51derat10nfglvearll1
o them is ot presumed, but must be proved.  But the specialty or more form
Ntracts under seal, carry with them the internal evidence of their being made
N Valuable consideration. Thus by the usage of merchants, the legal p rivilege
é .facsiﬁf-c ialty contracts has been conceded }:)y law to bills andt }rllottet:efs‘z;z;olzg:j;
Seg, _ltfs of trade and finance ; and for t € further reason tha try, in com-
eur.]t‘es have become part of the recognized currency of the country,

"Clal ang financial transactions. .
n i.s process of law-making has been termed legislation by the judiciary

er:;ie, to distinguish it from the ordinary legislati\{e' process by whlcl; the tgi::l:
to 4 aWs of a nation are enacted. And as this judlm.al law.has been rl;)m time
ag e formed by judges under the eyes of the sovereign legislature, or als °
4 eseed i by its recognition in various statutes, it thereby becomes law by
- ~Cquiesence and authority of the sover.eign government. At
% eferring to the mode by which a law 1s derived from custom or usage,receive
: frOS: “Independently of the position or establishrr_xent wl.nch it bmailv receive
* Whiy, ¢ Sovereign, the rule which a custom implies (or in the o sfe vance of
Lo, cha Custom consists), derives the whole of its obligatory for;e :lo these
Do .cl,ll‘ring sentiments. which are styled Public Opinion. Indepfan ently o o
L} Sition op establishment which it may receive from the sovereign, it is meerly
Jug, . Morally santioned, or a rule of posi?ive or actual morality. hIt lsb?;se l)tr
Oribus constitutum ; its only SOurce,bortl}tlS asuthors, are those who
aNeously, ithout compulsion by the State.” o )
I N W, Stzlecc)lrcv:;lstto:ary thgn, is not to be considered a dxstln;t kind ?f lca:::
: ‘01! Rothing but judiciary law founded on an anterior cust‘om. | As merfhyr =
law (in the loose and improper sense of the term ‘law ), or rathe




