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The offer and acceptance by Pearson (exibit 10) were
îîot returned to him until alter May 27th, when it was brought
to him by Moyer. The other copies (exhibit 13) were left
with the defendant company by Moyer about the end of De-
cember, 1910, and remained in their possession until the time
of the triai. The managing director of the company admits
thcy were left with them for the purpose of their bcing con-'
firmced by the. company, and that no notice was sent to plain-
tiffs of the negleet or refusai to confirra.

- The machines which were delivered were " second-band"
and not manufactured by defendants; they were not sucli as
the contract called for and were unfit for the purposes for
which tbey were intended; they were useless in plaintiff$'
business, and for that reason thcy were discarded alter having
becu subjected to a test of several weekçs, during which they
were under the control of, Fry, who for vendors superintended
their installation and their operation for several wecks after--
wards. He failed to inake them work and the' evidence
furtheir establishes that it was impossible for anyone to make
thcm work properly. It became necessary for plaintif s to re-
place them by others. It is under these circumstances that
defendant company 110w seeks to escape liabiiity to the plain-
tiffs.

Some evidence of damages was given at the triai, but that
brandi of the case was not fully gone into until the question
of liabilîty should be dcetcrmincd.

I am unable to sec how defendant ccômpany cau escape
liability hi vicw of thc combination of circumstanes which, is
foundff in these deaiings. When it is consîdered that that com-
pany, froma December, 1910, util after the machines were
deiivered and installed, had in their possessionPearson's ac-
ceptanees of thec proposai to sell wbich were statcd to be sub-
jcct to confirmation by the company, that the company at the
time they received the proposai and acceptances also received
Pearson's $1,000 note payable to their order, and bearing on
its' face the statement that it iwas on account of machinery
agreed to, bc purchased; îthat the draft for $1,000 was made
upon PVearson by defendant company; that the $1,000 pay-
ment made by Pecarson was by cheque payable to them; that
the $2,000 note also was made payable to them; that the
severai letters cleariy intimatcd that'tic plaintiffs beiieved
they were dealing with defendant company; and that there
was 110 repudiation of contractual relationship, or even a reply
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