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SconLr v. Hexsox.
Cuvenant—Chatled mortgaye given withowd emsideration 0 rfraud creditors—
Nt end belaeen the covenantor and covenanter.

Docliration on & covenant mudee by the defeondant to the plalutif wherehy he
covenanted to pay e phantnl 247 NS aud fnterest.

Deoterelaut picadedd that the covenaunt was containdan a chattel mortgage made
by i at the plantit! s requ st and to hiader. dofest and defraud bis crodit-
ore, wad without consluerative. Upon demurrer, keld, that a covennnt exe. uted
as above by oldy vold av aganst thitd parties, and not betnati the patites te
ity and that the plasatstl, theretory, was cutitled to Judgmen?

- (M P, 25 Vie. 1862)

Third count.—For that the defendant by deed bearing date the
twenty-fifth day of November, in the year of our Lord one thou-
sand eight hundred and fifty-seven, covenanted to pay the plainuf
the sum of thirty-seven pouuds ten shillings, with legal interest
for the same from the date ot the said decd, on or before twelve
mouths from the date of the said deed, but hath not paid the same
or any part thereof, or the interest or any part thereof

And the defendaut, for » plea on equitable gronnds to the third
ccunt of the plaintitf’s decinration says:

That the deed 1n the said count mentioned is a chattel mortgage,
which was executed by the defendant to the plaintiff, at the desire,
instance, and reqguest of the plaintiff, and to hinder, delay, and
defraud the creditors of the sazid defendant, and without any con-
sideration for the making thercof, whereby the said defendant
mortgaged and conveyed the said goods and chattels in the said
deed mentioned to the plaintiff, who then nccepted the sawme with
intent to hinder, delay, and defraud the creditors of the said de-
fendant from vecovering their debts, and to protect the same from
seizur+ by the creditors of the said defendaut, nnd that the said
deed was cxecuted for no other purpose or consideration whatever,
and that there is now nothing due thereon, and that the samne was
and is fraudulent and void.

To which plea the plaintiff demurred on the grounds,

1. That the defendant admitted the making of the deed in the
said count mentioned, and did not avoid the same.

2. That the defendaut was estopped by bis deed from disputing
the consideration alleged in the deed.

3. That the defendant did not shew that at the time he executed
the deed to the plaintiff he (defendant) was a person in insolvent
circumstances or unable to pay his debts in full, or one kunowing
himseif to be on the eve of insalvency.

4. Thatif even the s2id deed was given under the circumstances
stated by the defendant, the same would not be void as against
the defendant, but only as against tho creditors of the defendant.

6. That the =aid deed nceording to the declsration was executed
on the twenty-fifth day of Novemver, 1857, and the statute upon
which the defendant apparently relies did not cowme into force tll
1859.

R. A. Harrison, for the demurrer, cited Hawes v. Leader, Cro.
Jac 270 Robansan v. McDonnell, 2 B. & Ald 134: Bessey v.

Windkam, 6 Q B. 166; Doe Newman v. Rusham, 17 Q B. 123;
Ihggine v. Put, 4 Ex. 212: Broom’s Legal Maxims, 648.

Douglas, contra, erted Iiggina v. 1ut, 4 Ex. 312

Drarer. C. J.—The third count in the declaration stated that
the defendant by deed dated 25th November, 1857, covenanted to
pay the plaintiff £37 10s. with legal interest, within twelve
monthbs from the date of the deed  Tho defendant on equitable
grounds pleads that the deed is a chattel mortgage, which was
executed by the defendant to the plaintiff at the request of the
prlamuff, and to linder. delay, and defraud the creditors of the
defendant, and witnout any consideration for the making thereof,
whereby the Jdefendant mortgaged tho said goods and chattels in
the deed mentioned to the plaintiff, who accepted tho same with
intent to hinder, delay, aud defraud tho creditors of the defendant

| defrsnud s ereditors, and wn that respect he bngs himself watin
i the langunge of Lord Manfield, in Montsfiors v. Montetors, 1 W.

Bl 361: ** no man shall set up his own imquity as a detence any
more than as a couse of sctivn  This principle is also recogmzed
in cquuty, and in Watts v. Sirooks, 3 Ves 612, the Lotd Chancel-
lor snys: ¢ A man cronot set up an illegal nct of his own in order
to avoud his own deed.” It may be observed howerver, that in
the latter case the court was only usked to decree an account of
transactions which had tnken place contrary to the provisions of
an Act of Parliament, and not to entarce the contract out of which
those transactions srosc; and in Montefiore v Muntefiort, a mar-
ringe hal taken place upon the faith of the promissory note which
the defendant gave to the plaintiff to make his actual fortune ap-
pear larger thao it really was.

The case of Hawes v. Leader, Cro. Jac 270, cited by Mr.
Harrisnn, appears to e, however, an express authority in the
plamiiff 's favour, and it is cited with approval by Holrogd, J.,
w Due v, Roberts, 2B & A. 369, The grouand of that decision is
one which applies equally at law as in cquity ; thag the deter dunt
is not epabled by the statute of Eiiz ch. 5, to set up this defence,
for that Act only makes the deed void agaivst creditors, not
against the party hiwmsclf.

Judgment for plaintiff.

Barper v. Daxrrrr.

L fu . endorsement of, for larger amount tian due—Damage therely— Pleading

malice— Alegation of.

Dofendant being the attorney of eerveral persons who registered a julgment
against the plantif caused a writ of 7 fa to be jreued, endorsed to levy 8
ouch lagger s than actuslly remaised due on the sad judgment 50 vec w-
ered an atoresnd. the sxid Judement debtor (the now plamhiff ) having patd a
largs sum on acconnt thereof which be (the plantiff hesein) alieged the de-
fendant heret s well hnsw

The seetnd count in the declaranon set aut thaabove fsets but did nnt shew that
an\.tdamngu resulted to the plamufl by reason of such endorseiment on sajd
writ.

On deimarrer, leld, That the endorsement f~o a Iarger amount than was actuslly
due was not per 27 an injury to the pluntiff it not heng shewn that more
gords were refzed than was necesaary to katicfy the amount actually due.

2nd  That the declarstion shonld contain an aliegation that the acts complained
of were dune maliclously and without reasonablo asd probable eautse.

(H T, 2 Vic.1362)

The declaration contained two counts, the second of which is
demurred to. 7The statement of the plaintiff’s cause of action is
that certain persons recovered a judgment against him; that ho
pard a large part of the amount so recovered, leaving oaly s
small sum due; that the defendant was attorney for the parties
who recovered tha judgment, and that well knowing the premises,
he caused o f. fu. on this judgment to be issued, aod wrongfully
caused it to be endorsed for the full amount recovered by tho
Judgment, and wrongfully aud injuriousty delivered the same to
the sheriff, and caused him to levy and seize the goods of the
plaintiff, whereby the plaintiff’ was injured in his credit.

Demurrer, becanse the £ fa appears to have been rightly
placed in the sheriff’s hands, and it is not shewn that it was
wrongfully procecded on.

S. M Jarws, in support of the declaratinn. cited Sazxfon v. Castle,
6 A &E 652; Leyland ~. Tancred, 10Q B. 664; Red v. Bull,
150.C Q B 568,

Jokn Reud. contra.

Dravrrgr. C. J.—I am of opinion that the count is not sufficient.
The judgment was for as large & sum as the oxecution was isened
for, and though part of it was paid, the ondorsing for un larger
sum than remained due after such payment, thus claiming mre
tban was duc. was not an injury per z¢ to tho plaintiff, and there
is nothing to show that in muking n seizaro for the sum (whatevor
it was) which remained due. any more goods wore soizwi thin was
necessary or reasonable to sttiefy what wis really due. Bat '
think. moreover, thit the doclaration should hava cantained
statement asin Radv Ball, 15 U C Q B 648, that the acts
complained of wero doae maliciously and without rgasonsble or



