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COMMONS DEBATES.

ApriL 28,

After Recess.

Mr. TUPPER. Before six o'clock I was dwelling upon
the 68th clau-e, chap.- 9 of the Act of 1836, which says:

¢ All elections shall he subject to the provisions of this Act, and
shall not bs questioned otherwise thanin accordance herewth.”’
I'do not remember haviug read that sec’ion before this even-
ing. I read the section in the FEnglish Act from which it is
taken, and claim that substantially the two clauses are the
same, and that therofore the autho ities to which [ drew the
attention of the House in connection with the interpreta-
tion were perfeet. | weuld like to read the two clauses of
chap, 8, which must be taken togother, in order that the
point upon which the decirion of the roturning officer was
given, or in reforence to which the returcing officer took
the action he did in the case of Lho selection for Queen’s,
ray be appreciated, and the House will understand, from
the position I tock, that it does not to me matter much
whether he was right or wrong in the interpretation of
his duty under this clause, because the election courts alone
have to do with that. These two sections read as follows:
Section 22, of chap. 8, after stating how the nomination
should be drawn up in writing, makes it imperative
that the $200 shall be deposited in the hands of the
returning officer when the nominoation paper is filed, and
goes on to say : :

t¢ The amount 8o deposited shall be returned in a certain event. Sec-
tion 118says that no payment (except in respect of the personal expenses
of a candidate), and no sdvance, loan or deposit skall be made by or on
behalf ot any eandidate at any election, before or during or after such
election, on account of such election, otherwise than through an agent
or agents whose name or names, address or addresses, have been de-
clared in writing to the returning officer, on or before the nomination

day, or through an agent or agents to be appointed in his or their place,
a3 herein provided.”’

I referred to authorities in England, which went to show
that the language in that clause of the Act, though the pre-
oise language is not in the Election Act, as they have no
clause similar to this requiring a doposit, but still the lan-
guage in the body of the Act is imperative, and I pointed
out too that therc was no particular time for the returniog
offiser to take the responsibility of divecting what course
should bs pursued in regard 1o tho rejaction or ascoptaace
of these papers. In the caseof the Caaadian Act, the return-
ing officer has up to the time of making the return the
right 1o treat the nomination paper as valid or otherwise.
The responsibility lies with him. [ point this out to show
the arguable point, and the question involved in it, and I

claim that these reasons require that this House should not !

touch a matter involving that peculiarly legal point. Now,
reference has been. made to the conduct of the returning
officer, and to this case as an extraordinary one and puir-
ticularly unfair to Mr, King. Naturally, at first blush one
would say that the candidate or person receiving the
majority of votes was entitled to the seat, and undoubtedly
that is the fact. The candidate duly nominated, under the
provisions of the Election Act, and having the majority of
votes, is entitled to the seat, and the candidate duly nomina.
ted, if he did obtain the msjority of votes under this act
would get his seat, and this House cannot unloss by Act of
Parliament prevent him taking his seat here, bathe must go
through a certain preliminary stage before taking that seat.
What hardship is there, supposing Mr. King to have the
right to sit in the House, after he has proceeded in due
course to law, in his case more than in the case of the other
gentlemen who are claiming the same right, not by virtue
of any mistake or misdeed of the returning officer, but on
account of gross bribery on the part of the gentlemen who
have been returned, and whom they hope to unseat ? Then,
if we come to what is tair, if we are to leave aside the legal
aspect of this question and put it to ourselves as men, [ think
there is something to be said on the other side. 1 do not
think that all the fairness or all the justice, according to
Mr, Turrer (Pictou).

the popular idea, is with Mr.'King in this dispute. As the
parties stand now, without the getivn of the House, which is
desir.d by my hon. friend opposite, being takes, tho law
will give Mr, King all that hes is entitled to. No one has
challenged the proposition I have laid down that Mr. King
can assert the rights which his friends claim for him in a
court of law, and can obtain the position he claims, if his
contention is sound. So the parties are upon an equal foot-
ing and the courts are equally open to them. Bat, if
the House takes the step my hon. fri-nd proposes,
what will be the effect in regard to Mr. Baird? I
ask the consideration of hon. gentlemen who will fol-
low me ia this debate to this point. You are depriving
Mr. Baird in that way of all the rights which the returning
offizer believes he possesses, which he believes he possesses,
and which a great many of the legal profession belicve he
possesses, at once and forever, becauss in that case he
canunot get his case examined by a legal tribunal, he cannot
go into an election court and have his case investigated as
against Mr. King. That is a position we ought to hesitate
before taking, because in that way we will do an iacalca-
lable injustice to Mr, Baird, and Mr. Baird cannot get rid
of our action in any tribunal in this country. Lven if we
err in our decision as regards this point to which I have
alluded, and if I am wrong and the returning officer is
wrong in his view of the law, that can all be rectified, not
by political partisans or on political considerations, but in
due course of law and in the tribunal which we all must
think the best fitted to deal with a qaestion of this kind.
Reference has boen made to the torrible outrage perpe-
trated by a returning officer in returning a candidate
who had the minority -of votes, I alluded a little while
ago to the fact that a candidate who was legally nomin-
ated according to the Act, and obfained a majority of
votes under the law, was entitled to his return; but
the proposition of my hon. friends is not egually true
that apny person who obtains a majority is entitled
to the seat and ought to be returned by the returning
officer. In the Tipperary case, to which I alluded, in the
Mitchel case, to which, I think, the Minister of Justiee
allwied, Mr. Mitchel, aiso after being unseated, at the next
olection—I think it wa+, but that does not matter —obtained
3,114 votes, and his oppoaent obtainel 716 votes. That
came bafore the courts of law, and, instead of this opinion
which has been expressed in this House to-day being sus-
tained by the courts, stra ige to say the court declared the
gentleman who had that minority of votes the duly elected
membor for that seat, and gave him the seat, and held that
ho was entitled to be returned. More than that, the court
held that the returning officer should have returned this
gentleman, Mr, Moore, who obtained only 746 votes,
although the other candidate obtained 3,114 votes. The
prayer of the petition, as is ususl in these cases, claims
that the returning officer should have retarned the
party whom the petitioner alleges should be elected, and
the court in the decree granting that says the returning
officer should have returned that party. I have already
pointed out the extraordinary position in which. we would
be if it were possible that a case of this kind should be
dealt with in the courts of law, and they should decide that
the gentleman obtaining under these circumstances a
minority of votes should have been returned by the return-
ing officer, when this House woald have taken the opposite
course. I think wo shall agres that in matters of this kind the
legal tribunals would ba moro fitte ] to express a legal opinion
than the majority of this House, which is made up of lay-
mean as wall as of those who have stadied these questioas
profossionally. Ia the Tipperary case, the petition declared
thav the returning officer should have declared Moore, the
petitioner, duly elected, although he obtained the minority
vota, The matter came up, [ think, on & stated case, and
the question was asked as to whether the returning officer



