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that the plaintift is entitled te recover on bis original eon
t. Se. Smithi v. Tennant, 20 O.R. 180.
[ flnd that the defendant, for valuable consideration, vii.,
sale of the land, apart from the. portion of lboss gravel and
1 in question, agreed to permit thie plaintiff te remeve the
vael and sand as nientioned, and it would b. inequi table to per-
the. defendant to prevent sueli removal. The. defendant, by
threats, prevented Mullin frein removing what he paid for
lie plaintiff.
The defendant eauot complain if tai<en at isi owu wor&t
hisaction gravel anid sand of value are uow ou the. lot, and in
defendant'assesion, te whieii the. plaintiff, or his vendee,
ntitled. I do not here attempt te define or deal with th.
ility of the plaintiff to M.Nullin. The plaintiff has app.r.utly
ýped into the breacli. 'Mullin lias been made. by tie. d.fendant
,ce, a party by oounterclahm.
The. vife can, with her consent, b. made, if neet-*qry, a
ty plaintiff.
I think the plaintiff is entitled. to recover. There was no
take o! faet-no misrepresentation-there was a eiear-cut in-
tion te allow the plaintiff te have the. gravel and saud, and
defendant should not be allowed on any teohnicat objection

leprive the plaintif of what, of right, wus reserved.
The. declaration of tie 26tii February, 1909, euild opérate
y by way of estoppel, and it vaunot uew b. invokcdi to vary
contract between the parties. As against an innocent pur.

uer for value, such a declaration mnight prevent the pereoa
king it froin removing gravel. Tii. defeudant knew as mtich
ut the. reservation as did the. plaintiff. The. declaration wua
for any ancli purpose, but wus only .in reference te outatand.
dlaims, not in any wa.y arising in the, bargaiu betwemm the

iutiff and defendant.
Tiie plaintiff is entitled te the, value o! the. garvul and &and
vu to the. level of Carlton street *hich he or his vendue
Id have removed had the. defeudaut net prevented it, boforo
lst August, 1909.

The. level o! Carlton street must bc determined by the by4a&w
West Toronto, The plaintiff is bound by that.
The. value o! the. loose graveI -and aand on the lo and above
level o! Carlton street la $ý400; snd I asseas th ianat nt

,t amiount, snd direct that judgueat b. entered fthe
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