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The cms is then redueed to thîs: (1) no negligence found
against the defendant as te speed or flot ringing the gong, which,
upon the charge, were referred te as original negligence on the
part of the defendants; (2) negligence on the part of the plain-
tiff in net seeing that he had time te cross the track; (3) ulti-
mate negligence on the part of the metorman in not applying the
brakes at an earlier stage when, according te the witnesses and
his own evidence, lie miglit have stopped the car notwitbstanding
the negligeuce of the plaintiff.

The evident-e is very contradictery apon alineat every poiitt.
Pive of the witnoeses fer the plaintiff swear positively that the
gong did net seund. A nuniber of witnesaes for the defendants
swear that it did.

The jury net having found ini faveur of the plaintiff upen
this issue, it must be taken that the gong did seound.

I one view of the findings, they may meail that Mien the
mterinan saw the plaintiff it was tee late te &top the car.

The resuit etf the jury's findings and of what teek place at
the trial witli reference te their answers and questions put by the
learned trial Judge, leaves uncertainty, in my opinion, as to
what they ineant.

1 tbink there was evidence ef ultimate negligence. that could
net be withheld Ironi the jury, and that they could have given
ne elear and sulffcient answers te the questions submitted to

There sheuld, therefore, be a new trial. Cesta of the former
trial and of this appeal te be costs in the cause.

MuLoOK, C.J., agieed with CLTEu, J.

(dissenting), wus of opinion, for reasons stated in
.o case wss made of ultimate or causal negligence,
Lppeal should be dismissed.


