
THE BARRISTER.

Misconduct of Counsel- Jury
* Influenced by Tears.
The conduct of counsel in argu-

ment before a jury lias often been
sucli as to work: a reversai of bis
case.' But neyer before bas, an
appeal been taken ta the Court
of last resort because an attor-
ney ln arguing a case excited the
sympathies of the jury by open-
i2ng the cockles of bis sympathe-
tic heart and letting ont a flood
of tears. Sucli a case lias been
passed upon in Tennessee. The
Court, by Judge Wilkes, in pass-
ing upon the question, said:

Il It 1is next assigned as error
that counsel for plaintiff, in bis
closing argument, in tlie midst of
a very eloquent and impassioned
appeal to the jury, shed tears
and unduly excited the sym-
pathies of the jury in favour of
the plaintiff and greatly preju-
diced them, against the defendant.
Bearinug upon this assignment of
error, we have been citAd to no
authority, and after diligent
search we have been able to find
none ourselves.

"The conduot of counsel in
presenting their cases to juries, is
a matter which m'ust be left
largely to the ethicb af the profes-
sion and the discretion o! the
trial Judge. Perbaps ne> two
counsel observe the same miles in
presenting their cases to the jury.
Some deal -wholly in logic, argu-
ment without embellishments o!
any kind. Others use rbetoric
and occasional fliglits of fancy
and imagination. Others, employ
only noise and gesticulation, re-
]ying upon their earnestness. and
vehemence instead of logic or
rhetoric. Others appeal to the
sympathies ; it may be the pas-
sions and peculiarities o! the

jurors. Others combine ail these

with variat:ions, and accompani-
ments o! different Irinds.

" «Now cast iron rifle can or
should be laid down. Tears bave
always been consldered legiti-
mate arguments before a jury,
and whule the question lias neyer
arisen out o! any sucli behaviour
in this Court, we know o! no rule
or jurisdiction in the Court be-
low to check them. lIt would ap-
pear to be one o! the natural
rigliYts of counsel which no Court
or constitution could takze away.
lIt is certalnly, if no more, a mat-
ter of the highest personal privi-
lege.

IlIndeed,' if counsel bas themn
at commiand it may be serlously
questioned 'whetber it ta not his
professional dnty to shed themn
w'henever proper occasion arises,
and the trial Judge would not
feel constrained to interfere un-
less tliey were indulged in to ex-
-cess as to impede or delay the
business of the Court. This must
be left largely to the discretion of
the trial Judge, who, bas ail the
counse, and parties before hlm
and can see their demeanor as
well as the demeanor of the jury.
."l in this case the trial judge

wsnot asked. to check the tears,
and àt was, we think, an emi-
nently proper occasion for their
use, and we cannot reverse for
Itis. But for the other errori
indicated the judgment mue.. be
reversed and the cause remanded
for a new trial. Plaintiff will pay
the costs of the appeal."1

Hqumours of the Law.
Lawyr.-«John !"I

(Olerkç-" Yes, air."
Lawyer-«ý Take this morning's

paper, find the inarriage list and
send one of my carda to, each o!
the persons wbose name appearu


