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and discovery Nvhich are deflned by the
ruies, and judges as well as suitors are
bound by them. There is no Iaw wvhich
authorizes înie to sdy that the plaintiff
ihere must submit t> a species of
examaination. entirely unprovided for by
any statute or rule of court; suh an
order mnust be founded upon some
authority, either in the comimon ]aw or
th e statLtes, or it could not be cnforcc.d,
and I flnd none.

IThere are Ainerican decisions botb
for and ag-,ainst the granting of such
orders. See Walsh vs. Sayre, 5:) Elow.
Pr. Rep. N. «Y. 334 (1868); Roberts vs.
Ogesb> h &o., R. R. Co., Hfuzn. 1.54

(1883); White vs. Milwaukee City fl;y.
Co., *ùl Wis. 536 (1884): Patterson's
PRailway Accident Law, sec. 367.

"lThere may, no doubt, be cases in
which, upon the ground of plain and
palpable fra-ud, a judge sitting at nisi
prius mig,,,ht, in bis discretion, postpone
the trial of an action in -whiph damages
are clairned for any accident, unless the
plz-intioeshould consent to an examination;
but, as a rule, a party whose cause of
action is raatured, -whose dam' ~e is
ascert,-inab1e so far as it is ever likely to,
be, and Nvho is not in defauit in obeying
any orc1'ýr of the court, is entiie~d to have
bis case tried, linless a postponement is
rendered necessary for any of the
ordinary ra'n.

On the 4%i hao May, 1891, succeeding
~hi deisinthe following nct was passed

in Ontario, 54 'Vic., ch. il (0.), which
is the present lawv of that province upon
-Cis subject:

"In any action brought to recover
damages or other compensation for, or in
respect of bodily injury sustaine-d by anv
person, a judge of t.he court wherein the
action is pending, or uny person, who, by
consent of parties, or otherwise, bas
power to fix the aniaunt of such damages
or compensation, lnay order that the
persan in respect of whose injury,
d=mage or compnsation is soughit, shall
subinit to, be exai.ed hly a duly
qualified -medical practitioner, wbo 13 mot
a 'witness on e-ither side, and may make
such order representing sncb examination,

and the cüsts thereof, as he* may think
fit; provided always that the medical
practitioner named in such an order-
shall be selected by the judge making the-
order, and provided,--noreover, that such.
medical practitioner may aftierwards b._ a.
witnesb, on the tri--l of any sucb action.
unless the judge before wboin the action
is tried sball otherwise direct."

Then fohlows the latest case, Clouse.
v. Colemnan, 160 P. R., p. 541. Judginent
delivered by the Court, of .Appeal, 25thâ
iune, 1895.

Osier, J.A.-"l The action is for injuries.
sustained by thepiaintiff in consequence
of the alleged negligance of the defend-
ant's servant The Master in CJainhers.
made a order that the plaintiff attend
and be examined by the medical practi-
tioner spé.cified therein. The plaintifi
,attended, but mci used to «nsiver any
questions. The M aster then made a.
Iurther order that the plaintiff attend and
answer questions which might be put to.
hlm as to bis past, state of bealth and
pastoi symptoms. This order the Queen's.
IBench Division reversed, and the defend-
ant nom.: moves for leave to app2al from.,
this order.

The act under which the~ original order-
of the Master in Chambers professed too.
be mac, à54 Vic., ch. 11, O., wvas evidently
passcd in consequence of the decision in,
Reily v. City of London, 14 P. R., 171>.
and is in cflect taken from the 2)6th.
section of the Regulat-*on of llaiIways.
Act% 1868 (Imp.), though the- latter is
confined to injuries arising from accidents
on a mailway, wvhiie our Act is general in
its application.

"The recommendation intended by the
ctis, in my opinion, a physical ex-~

amination, by the medical practitioner by
touch or sight, of the bodily injuries
of the indi-,idual injured. The coi-
plainant, is to, be cxamined by not before-
the miedical practitioner -who, is mot
requircd to report the resuit of the exain-
ination ta the court, The examination is
flot one taken on oath or ln writing, nor-
daes it secm to, have been intendedl that,
any record should be made or kept of iii..
If the objeot of the Act is regarded, p.
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