
Fis COMMUilNCATED ny LOCOMOTIVES.

which no private fortune would ha adequate.*
But it appears that the argument of the learned
judges is directed to the hypothetical conse-
quences of the mile wbich they oppose. They
also seem to consider that there is no differ-
ence in principle between the cases of a rail-
road company and of a private individual.
Both of these modes of reasoning we deem
unsound. The latter has been sufflciantly me-
ferred to in the previons portions of this paper.
0f the former we have ta say that the realities
of half a century of railway existence, the exi-
gencies of great injuries occasîoned by rail-
roads to property adjoining, and the pecuniary
answerability of railway conîpanies, have
neyer warranted any snch hypothesis.

In establishing a rule, such as is proposed
by what is called the consequential argument,
it is acknowledged to ha a great fallacy to re-
fer to consequences which only by the miost
extraordinary coincidences couid bappen, or
ta events whicb. are only ini the range of possi-
bility. Lt ispossible that aspark from a loco-
motive should become the first of a saries of
causes which should burn a City, but the
hypothesis bas nothing to do with the forma-
tion of a mule of legal liahility; because the
nature of things and an observation of the
past shows that such a resuit is extremely
improbable. And when sncb a hypothesis is
resorted ta, ta save a railroad company fromn
liability for the indirect burning of a hotal or
of a dwelling biouse, it seems like a mîsuse of
the mode of calculating chances in establish-
ing a rule of law. Railroads have existed,
tbriven and bacome the most patent and opu-
lent agency in the whole domain of commercial
-and we might add, political-life, under the
operation of a mule of law whîch excludes any
distinction between praximate and remote
damages, or any limitation of responsibility
based on these distinctions. Then why in-
voke a hypothetical and extremely improbable
exigency in the process of establishinig a mile
of liahility for those powerful corporations ?t

But, for the purposes of the discussion, we
have decided to ýoncede that such a distinc-
tion as proxirnate aud remote damages is ad-
missible in fixing the liability of railroads for
lasses occasioned to adjoining praperty by
fires cammunicated from locomotives. We
shaîl then have arrived at the second part
of the discussion. We have contenided that
the courts as a mnatter of law, ought to hold
that the liability of railraads for negligent
injuries ta adjoininig property, should be co-

-Judge Huut in R1MC v. R. R. Co., supra.

tIn those, extraordinary and exceptional instances whece
immense conflagrations should eohue from so ulight a ficst
cause as a spack from a locomotive negligertlý managed
or constcucted, the Lardship of the rule of ImÉlmited lia-
bility could be easily niodilled under some geniecal plrin-
ciple lilce that wlaiclî excuses a party from the perform-
ance of a contcact or the discliarge of a liabllity ini case of
war, auperior force, public calainîty and the like. So even
the assumed necessity for thse vile laid down ini Ryan v.
New, York Central Bl. R» Co,, and Penle. R. Rl. Co, v. Ker'r,
s'upse, is merely suppositions and bai no eubstaritial exis-
tence or force.

extensive with those injuries. But it will ba
abserved that the high courts of New York
and Peunsylvania have gone ta the other ex-
trame. They not only hold that thare is a
limit ta the liability, which is based au me-
moteness of ragnît, but they go s0 far as ta,
declace, in a gîven case, whera that liability
ends. _Ryan v. Nfew York Central -B. B, Co..-
supra; -Penn. B. B. Coa. v. Kerr, supra.
This leavas nathing for the jury ta do but ta
assess the amunt of the damages. The
Suprame Court of Illinois, hawaver, takes a
medium ground and holds that the question
afmremotaness also is for the jury. Tha ques-
tion of the admissibility of the distinction ha-
tweu direct and indirect lassas, and the liue
af demarcation between the two ought ta be

very welI sattled ta warrant a court in judici-
alY detarmining wlîat is direct and what is
indirect. The lina af demarcation seems ta
bc too complax and obscure and not suffici-
antly amitrary ta warrant a judge iu taking
the question of remoteness away from. the
jury entirely and putting bis own version upon
îÎt. "Remote cansequencas"I is a relative
phrase just as Ilreasonable cama " is relative;
and the question of nagligence in a railroad
company, in casa of injury to persans or pro-
party, is seldom or never taken from the jury,
except in cases where a positive enactmuent bas
been violated.

The boundaries af proximate consequencas
bave beau very properly deinad ta ha the na-
tural, necassary and probable consaquences
arising from any set. Now the natural, noes-
sary, sud probable cansequances of fire
escaping fromn a locomotive may snd must
differ accomding ta circumstances aud periods.
lu a dry time with a bigh wind, the noces-
sary, natural and probable cansaquences
of the escape of fira fram ac locomotive
would ha not only the destruction of build-
ings immadiately adjoining the tract af the
company, but also buildings and other pro-
party situated at a distance and sapamated
tri (Say 89 feet, as iu Penn. -B. R. Co.
v. Kerr, supra,) the buildings immedistaly
set an tire by the passing locomotive. Again,
immadiately aiter a ramn, with no wind,
the escape of ire tram locomotives in large
quantities would scarcely consume a thatched
roof adjoining the track, in accordance with
this established law af nacessary, natumal or
probable cousequence. And inasmuch as the
jury is allowed ta detarmine whathem there bas
beau a due regard aud care in the management
sud structure of the locomotive wben fire
escapes and does injury, it saems altagether
proper that they shauld ha also allowad ta
determina what proportion of the consequences
of a want of regard and care lu such manage-
ment and structure is necessamy, natural and
probable. -Albany Lais Journal.
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