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mmake a free will, nor was his attention
called to ir, and consequently never once
applied - those particular tests which
medical practice prescribes as essential in
order to ascertain the exact testamentary
capacity of the dying man.

Now, what these medical tests are the
learned dector could have ascertained
from a medical work of great repute,
“Taylor's Medical Jurisprudence,” which
at page 768, speaks with no uncertam
sound ;—he s'ys as to the tests pre-
scribed for “Wills in Semile Dementia,
—Wills made in incipient dementia,
arising from extreme age (Senile im-
Jbevility), are often disputed, either ‘on
the ground of mental deficiency, or of
the testator, owing to weakness of mind,
having been subjected to control and in-
fluence on the part of interested persons.
If a medical man be present when a will
is executed, he may satisfy himself of |;he
state of mind of a testator by requiring
him to repeat from memory the mode in
which he has disposed of the bulk of his
property. A medical man has sometimes
placed himself in a serious position by

"9 becoming & witness to a will without

e

) first assuring himself of the actual men-
tal condition of the person making it
(case of the Duchess of- Manchester,
1854). It would always be a ground of
justification if, at the request of the wit-
ness, the testator 18 made to repeat sub-

.stantially the leading provisions of his

will' from memory. If a dying or sick
person cannot do this without prompting
or suggestion, there is reason to believe
that he has not a sane or disposing mind.
It has been observed on some occasions,
when the mind has been weakened by
disease or infirmity from age, that it has
suddenly cleared up before: death, and
the person has unexpectedly shown a dis-
posing capacity. In Durnell v. Corfield
{Prerog. Ct., July, 1844), a casein which
an old man of weakened capacity had
made a will in favor of his' medical at-
tendant, Lushington held that, to render
it valid, there must be the clearest proof,
xot only of the factum of the instrument,
buv of the testator’s knowledge of its con-
tents (*‘Law Times,” July 27, 1844). In
‘West v.  Sylvester (November, 186:),
Wilde, J., in pronouncing judgment
-against & will propouunded as that of the
deceased, an ag:d lady said: ‘‘At the
time she executed the will, although for
‘many purposes she might be said to bein
her Tight senses, she was nevertheless
suffering from that failure and decrep-
itude of memory which prevented her
from havingpresenttohermind the proper
-objects of her bounty, and selecting those
whom she wished to partake of it.”

P. 769—“Wills in Extremis.—Wills
made by persons whose capacity during
life has been never doubted, while lying
at the point of death, or,as it is termed,
in extremis, are justly regarded with
suspicion; and may be set aside according
to the medical circumstances proved.
Many diseas s, especially those which af-

¢ fect the brain or nervous system, directly

or indirectly, are likely to produce'a dul-
ness or confusion of intellect, under
which a proper disposing power i8 lost.
Delirium sometimes precedes death, in
which case a will executed by a dyixaxg
person thus affected would be pronounc
invalid.

‘¢ In examining the capacity of a per-
son under these circu mamnme‘ should
avoid putting leading questi namely,

- those which: suggest the answers ‘yes’ or|

“no’ ' Thus a dyingman may heara
document read over and affirm, in answer |
to sucn a questiom, that' it is in accord-
ance with his wishes, but without under-
standing its purport. .  This is not satis-
factory evidence of his having a disposing
mind ; we should see that he is able to
dictate the provisions of the document,
and to repeat them substantially from
memory when required.  If he can do
this accurately, there can be no doubt of
his possessing complete testamentary cap-
acity. But it may be objected that many
-dying men cannot be supposed capable of
such an exertion of memory ; the answer
is then very simple ; it is better that the
person should die without a will, and his
roperty be distributed according to the
fsw of intestacy, than that, through the
failing of bis mind, he should unknow-
,ingly cut off the rights of those who have
the strongest claims upon him.”

On Dr. Milne’s first tardy appearance
on the scene, on the 8th November, to
attend the old man in his miserable
plight in View street, after three days
and nights solitary agony, he did make
the only close examination we have heard
of, as to Adams’ physicial condition. . He
examined and sounded him thoroughly;
and as the result of his investigation, an-
nounced aloud his decision in the ex-
pressive verdict : - *‘ The clock is nearly
run down,”—as though he had said —Life
may flicker awhile before extinction, but
the machinery is worn out, the old man’s
-days are numbered.

It is a remarkable proof of either the

extremely casual nature of the learned
doctor’s diagnosis of this case, or (what is
far more likely) a prior conviction, which
his first and only examination had pro-
-duced on his mind, that the patient was
so far gone that no further medical aid,
beyond warmth arid nursing, was pussible
for one of such extreme old age and
weakness,—that the doctor never once
refers in his evidence to the chronic
malady of rheumatism, which = the
“Adams’ correspondence” shows, had
been for years to the old man a constant
source of the most acute pain and suffer-
ing, and to his experienced eye might
have been expected to have left some in-
-delible mark on the constitution.  This
is borne out by almost the only frank
-aitterance in all Mr. McBeath’s reluctant
evidence.

Q. Did the doctor tell you he was on
his death bed, and he did not think he
would get up ?

A. He said he did not think he would
get over it.  He was pretty weak. = He
said it would be only a matter of time
that he would be called away anyhow.

Q. Then you expected his death at any
moment ? s

A. Well, yes. Infact I did not ex-
pect he would get out of his bed.

(And yet this same witness, just a min-
aite before had testified : —

**Within a day or two of his death he
was supposed to be  all right.” * * *
And again :

Q.—When did you make up your mind
he was going to die? A.—I never made
up my mind he was going to die; of
course the man was ‘“poorly.”

But to return to Dr, Milne. He testi-
fies in answer to Mr. Bodwell :

‘It was only a few months before his

death I knew Adams by name. I was
not his attending physician. He came
into my office and I prescribed for him
once in July, 1891. I1did not see him
professionally between July and his last
sickness; I think I have seen him in the
streef. I was called in to see him on 9th
Noverhber, 1891.” i
* % ®* ¥ ¥ %

Q.—1In what condition was he then?
A.—Well, he was in a very weak condi-
tion when I saw him, lying in one of the
rcoms, apparently without any one to
look after him. His skin was cold, pulse
very weak, indicating want of proper
nourishment, warmth and food. I had
conversation with him. ~He understood
what we were saying to him quite. dis-
tinctly though he was deaf, so you had
to speak loud —in a loud voice.

I prescribed : for him—to put a fire in
the room, have his limbs and extremities
clothed in warm flannel, and hot drinks
to stimulate circulation.

On Monday, the 10th, Mr. Kirsop
came to my office and talked about the
old gentleman. He advised that he
should be either taken to the hospital or
to Mr. McBeath'’s.

I don’t know whether I went just then
or not to see Mr. Adams. Mr. McBeath
also came to my office. I went over and
saw Adams. Mr, McBeath was there
and I think another man (this was George
Barrett) whom I do not recollegt. Adams’
physical condition was improved some.
The question of his being removed to * *
He had already made up his mind. * ¥
He spoke about it and I concurred in
being the best thing he could do. I
could not give you his conversation, only
it did not take any persuasion on my
part, but merely to consent- that it was
the best thing he could do.

Isaw him next time on Wednesday
the 11th, in the afternoon, in Mr. ‘Mec-
Beath’s house. His condition was some-
what improved from the Friday, and the
second day I saw him he was more:- com-
fortable and rvesting easier. Yes, he
seemed to be quite clear mentally. I
spoke to him in a general way, and he
was quite intelligent.

@ — You talked to him about other matters
except-this illness ¢ A.—No, nothing in par
ticular that I can remember.

Mr. Bodwell : Now, speaking as a pro-
fessional man what do you say as 'to his
testamentary capacity on that day ? A.—
It was quite clear as far as that would be
concerned. He was able to transact any
business that day and some following
days as well. T prescribed for him, gave
general directions as to his nursing.

What was the matter with the man ? ;
Well, really, when I firgt saw him it
was lack  of nutrition as I say, a hard
floor and lack of ' proper nourishment.
(Not a word about rheumatism.)
Q.—And on Wednesday (this was the
day of the will) he was still in that weak
condition, very weak pulse, so much so
that I refrained from allowing him to sit
upright in bed. Isaw him again in the
themoon of every day.

‘On Thursdsy (?) he was much the
same as on Wednesday.

Q. Mentally? Quite clear. Friday,
13th, and Saturday 14th,the same, and on
Sunday 16th the same. On Monday
16th, on Sunday 16th, of course, and the
day before, the 14th, he complained of
considerable pain in the head ; and on the
i6th not quite so clear. - i

Within forty-eight hours of his death I
may say he was so that he understood
what I was saying to him, and the last
day that I saw him alive was the day that
I saw him unconscious. ; ;

On the 16th and the day before he was
in a stupid condition, and on the 17th;
he died on the 18th.

Mr. B. Now, speaking as a profesgion-
al man with reference to testamentary
eapacity, up to what time would you say
from your knowledge of him, was he cap-
able of making a will ? .

A ¥ * % T ghould say 48 to 60
hours before his death he was quite
capable of doing it, because he understood
everything I said to him.

Q. What kind of a man was he as to
brain capacity, from your knowledge of
him? A. Well, he seemed to be rather an
intelligent man. Inever had the opportu-
nity, only at the bedside, of talking with
him. Ihad no opportunity of judging
as to his character for strength of will,
steadfastness of purpose, or anything of
that kind ¢ Well, I had just treating
him as a patient ; he had asslight stric-
ture, when I wished to press the cavity
he kicked against that very much. Cer-
tainly, 1 thought he was A man that could
‘not bear very much pain, that seemed to
me the character of the man.
brave otherwise, I think he was a man
who could not stand very much pain.

Can you remember anything he said
about his, removal on the Monday, the
10th ? 5

No, he consented, acquiesced aud
spoke of going to McBeath’s and he
thought that was the best for him to do.
He objected to going to she hospital!, gave
no reason. s

Dr. Milne’s cross examination elicited
that the evidence he gave was entirely
from memsry and, of course, liable to its
defects. He had not even made the
usual medical notes of the case:

The idea of a will had ‘not suggested
itself to him until he was going out of the
gate after his last visit when he asked if
Adams had made a will, and McBeath
answered “‘ yes, aad that the lawyer
had made it,”’ (he did not say for whom);
neither Mc¢Beath nor Mr. Hall, although
the doctor was at McBeath’s on the Wed-
nesday, (after the lawyer was sent for,
and Pefore Adams signed the will, and
McBeath knew the doctor was coming

tion, or to make sure of the old man’s
capacity to make a valid will by the ne-
cessary medical tests. :

He could not have given much thought
to the case, or must have considered it
beyond the reach of medicine, for he for-

ot, untit reminded, that it was George
%arrett who had fetched him on the 8th
to visit Adams at View street after the
accident. =~ Forgot that he then made a

lclose physical examination of the de-

ceased ; tried and sounded ** hear}, head,
breast, etc,” and forgot his expression
¢ that the clock was nearly run down,”
he forget the visit of Kirsop and Williams
at his own office after Adams’ death ; for-
got his query ¢* who made the will ” and
his significant question to them *did he
(Adsms) know ‘what the will contaimed
when he signed it?

1t also showed that in his visit to tfe
slck man the conversation with him was

chiefly confined to his bodily ailments and

Howeverd

there), had asked him to attend the execu- | ©

hisanswers to ‘“ yes ” or ‘* no.” There
might bave been a few other remarks
passed, but chiefly Adams’ answers were
*“yes” or ‘‘ no,” so there was nothing oe-
eurred in that respect to test the old
man’s capacity. The doctor did not see
anything in his condition or connections
to suggest the necessity of any enquiry
into his mental condition, or to eall for
special examination ; and without intend-
ing it, presumably because his attention
was Lot drawn to his mental condition,
he saw nothing to indicate he was not fit
to make a wilk Indeed, nothing occurred
to him in his visits to Mr. Adams to give
the idéa that a will was in contempla-
tion. And though he thought an exam.
ination into the man’s icondition when
about to make a will, would have been a
wise precaution, ‘‘it was not his practice
to make apy inquiry of that kind unless
desired to do so, and then generally in
consultation with one or two physicians.”

As to the man himself, he knew noth-
ing of his brain capacity, strength of will
or steadfastness of purposey It was part
of his character that he could not bear
very much pain. He was from the first
to last very feeble and very deaf, but
that he (the doctor) could readily  per-
suade him to do what he wanted. = Indi-
rectly he confirmed the evidence of Kir-
sop and Barrett of his reluctance to
leave his house in View street, ‘‘ When
I went up there on the I‘ues{}ry the p'ace
of his removal had been setfled as far as
he was concerned. He consented, ac-
quiesced, and spoke of his going to Me-
Beath’s.”

The evidence of Dr. Milne, and what
must have been the intentional absien-
tion of MeBeath from taking advantage
of his presence while the will was being
signed, contributed nothing to remove the
suspicions the Court was bound to enter-
tain of the bona ffdes of the transaction,
of the want of a clear 'understanding of
the will, or the exescise of coercion,
(which does not mean actual violence) in
obtaining it. %

The learned doctor’s evidence in cross
examination has a slight smack of uncon-
scious partisanship, notinfrequent among
professional men engageg on a side, and
it takes an amusing turn when he affects
to confound the *‘clock run down” of
his own simile, with ‘* the clock hanging
up on the wall.”

More serious however is his misappre-
hensiop of the law of medical jurisprud-
ence applicable to the cases of wills of
very. old men, like the present, when
made or procured to be made by the ben:
eficiary, and he a stranger to the bl
When he ventures to give an opinion
(though he confines it to his physical con-
dition) that he thought he was fit to
make a will at the time,” he had
not thought of the subject until after the
patient was dead, and had not examined
him’ with a view of testing his capacity
while alive.

-. When cross-examined by the Attorney-
General, Dr. Milne professed to have
forgotten his close examination of old
Adams and his expressive phrase as to
the clock, but Mr. Attorney pressed him
after he said : *“ I don’t remember that ;
I don’t remember that.”

Q. Now, do you not remember re-
marking to Mr. Barrett (who wenh,and
fetched the doctor) *¢ that the clock,” re-
ferring to the old man, *‘ that the clock
had well nigh run down ?’ A. I may
have done so, I really forget. g

‘ . Q. Was that your opinion of him? A,
‘What was my opinion ? ;

Q. Was that your opinion, that the
clock was pretty well exhausted and ruu
down! A. You are referring to him ?
You are not referring to the clogk on the
wall ? X .

Q. No, I am referring to the deceased
man. A metaphorical expression, you
know. A. Yes, I might have made that
expression, { t

Q, And that was your opinion at the
time ? A. Yes, sir, that was my opinion.

Q. The old man was very feeble? A.
Very feeble.

Q. Very feeble, indeed, I suppose ;
you say he was deaf, and you had to
speak very loud to him ?° A. Very loud
to him, yes. 7l

Q. But by shouting at him you could
make him hear? ‘A. Oh, yes, sir; by
speaking loud you could make him hear.

Q. And yowr conversation, I umder-
stand, on all occasions was confined to his
ailments? A. Ailments chiefly.

Q. There is nothing you cam speak of
outside his ailments? A. No, sir. >
Q. And it was from talking to him of
his ailments that you thought he was in
his right senses? A. Yes, sir.

- Q.—You had no talk with him- about
‘his worldly affairs, about his history and
soon? , A.—No, I had none.

(Then as to the conversation with Kir-
so%:nd Williams in the goctor’s office.)

. Milne : Kirsop was the first who
came to me on the Tuesday.

Q.—He came to your office and talked
about the old gentleman, Adams? A.—
Yesr, sir.  He told me that he, Kirsop
and his friends had been trying to per-
suade Adams to go down to McBeath’s
house. Rt

Q.—He did ? A.—Either to the hos-
pital or to McBeath’s house, and he
asked me to come up and persuade him
to the same effect. When I went there
there and spoke of the subject. But he
had really consented at -once to go, had
made up his mind to go.

Q.—8o that directly you mentioned it
he yielded and assented ? A.—Yes. * *
1 told him that I thought that it was the
best thing for him to do, to 'go to
MecBeath’s, and be cared for properly,
because that was chiefly what was re-

uired.

I did not keep notes of the condition of
his health or his mental or bodily condi-
tion at the time of my visit.

The defendant’s evidence as to the
testamentary capacity of the testator, at
the time of making the will I find the re-
verse of satisfactory.

The wife and sister-in-law of the de-
fendant of course could only judge from
external signs which came within their
ken. That they made his latest hours
| less painful and his a@onies less distress-
ing than they would otherwise have been;
“*he rested easier” is clear. *‘‘E'enin
our ashes glow their wonted fires.” They
talk at one time of his trying a chicken;
at another feeling more smart, improved
and so on, which means of course as
compared with his‘utter prostration and
battered condition on the fdtal 8th and
9th of November. 1

But all the same he was dying all the
time. “I expected he might die at any
moment”’ in his one frank moment, con-

fesses MoBeath; ‘“‘very feeble all the
time” (says the doctor.) George Barrett,
who knew him as well as any and saw
him at the McBeath’s, “‘thought him as
near dying as could be.” On Wednes-
day, the day of the will, ‘‘he was still in
that weak condition” (meaning as when
he came) very weak pulse, ‘‘so much so
that T refrained” (says the doctor) *‘from
allowing him to sit upright in bed.” He
had to lie down because of his heart,
could not stand, was as helpless asa
baby. - Now the state of the body must
affect the mind, and it would be unrea-
sonable to imagine that at that extreme
age, after falling down in the street, fol-
lowed by that frightful exposure to star-
vation and cold of three days and nights,
in his nightshirt, without fire, and in the
monthmg November, which would have
played havoc with & much younger man,
that his mind should not have sym-
pathized with his body and been seriously
affected, and its fibre have been propor-
tionately enfeebled. It could Mot have
been in sound and fit condition to make
an intelligent testamentary disposition of
his property. What that is is aptly de-
scribed by Broughton v. Knight, 8 P.
and D.. 65, and (Nir-J. Hannen) Burdett
and others v. Thompson, 1 P, and D. 73.

‘“Speaking of the degree and kind of
mental power required, from the charac-
ter of the act, it requires the consideration
of a larger variety of such circumstances
than is required in otheracts. Reflection
upon the claims of the several persons
who by nature or through other ' circum-
stances may be supposed to have claims
on the testator’s bounty, and the power
of cousidering their severai claims, and
determining in what proportions the pro-
perty shall be divided among the claim-
ants.”

‘““‘Whatever degree there may be of
soundness of mind, the highest degree
must be required for making the will.”

I can add, (as did the learned judge in
that case) the matter was ably argued and
the learned counsel for the defendant ad-
dressed to me a powerful argument in
favor of the will, which caused me to go
over the evidence more than once, and
to re-peruse the authorities with care and
to note and weigh the points in which
the witnessess differ, parvicularly in a
case like this of ‘‘grave suspicion” which
“scalls for special vigilance on the part of
the judge in examining the evidence ad-
duced in support of it.”’ ( Parker v. Dun-
can. )

The same view of the degree of intel-
ligence required in making a will is laid
down in (Coombes Case, Moore, 759—
It was agreed by the judges that sane
memory for the making of a will is not at
all times when the party can answer any-
thing with-sense, but he ought to have
judgment to discover, and be of perfect
memory, otherwise the will is void.”

And there could have been no perfect
memory in this case. :

That the principal witnesses for the de-
fendant on the testator's  supposed
capacity, namely, McBeath and his
family, judging from their limited point
of view and the interest they took in the
matter, should have considered him as in
a fit state to make a will is not to be won:
dered at. - The wish is often father to the
thought, and without imputing motive,
such may have been the case with them.
With Dr. Milne’s evidence in conclusion
on this head I have already dealt.

! The lawyer employed, “with & little
more experience, could have done some-
thing towards defining the exact mental
condition of the patient, if 1n a private
interview, he had sought to ascertain by
suitable questions, the exadt and uncon-
trolled real will, and understanding of
the man as to his relations, his property
and its disposition; and had given him
to understand through the medium of the
doctor, before the will was made, that he
was a dying man, and not have left the
poor sufferer believing, as the evidence
shows he did, that he had still had a
chance to recover, fo contemplate the
altering of a will which every one there
must have felt to be his last, although to
the feeble, flickering intellect of the dy-
ing man, who still had hope of life, some-
thing must still bave appeared waating to
bring peace and rest: or ‘he never would
have exerted himself in his feeble state to
‘to ask ““Can I alter this” And what that
missing something was, with his lgtters
to the nephew before us, I do' not think
any reasonable, impartial person ‘would
have very much doubt. T confess, speak-
ing as a Jury, I have not,

ow, the circumstances attending the
execution of the will, as the Court re-
ceived 1t from the mouths and manner of
the witnesses, instead of clearing, appear
rather to accentuate ‘‘the grave suspi-
cions” which clond the whole transac-
tion.  None of this ,happily, attaches to
Mr. Hall. He, of course, is free from
any such taint. :

! His shortcoming was the want of ex-
periende in the ordinary practice of test-
ing the capacity of the testator, ensuring
t{)he exercise l:)f his free indteliigence, and

ringing to his notice and ‘memory any
relations he might have intended to
benefit in the disposition of his property.
It is very probable that the recollection
he twice mentioned, of the defendant’s
having told him when he came to his of-
fice or on the way to the house, that old
Adams was alone in the world, that ‘‘he
had no relations living,”’ put all thoughts
of possible relations out,of his head.

ut then, after what Kirsop told Me-
Beath of the nephews, in the presence of

Macdonald, all three within 3 to b feet of
each other in a small room (12x16) in the
only conversation held there, then what
aha{l we think of McBeath? Did he
su;;lpmn all knowledge of relations then
as he did in the case of the self condemn-
ing letter to Thomas Adams, even after
his wife had told him of their existence |-
and James Boyd had given him similar
information-?

Now, returning to the execution of
the wﬂf It was executed in the presence
of the members of the McBeath -house-
hold and the lawyer and  no others—not
even the doctor. = With.the exception of
the lawyer, none but the defendants’ im-
mediate relations were present, and they
don’t agree. Isaac M nd differs from
Hall in his account of it, tells us the old
man was only *‘alittle deaf.” Others
testify you had to ‘* bawl” or *‘shout”
to make him hear. Modeland declared
that it was only n for one to
speak in one’s usual voice for 'the old
man to hear. - And one witness, the de-
fendant’s wife, who was in the room into
which Adams’ little chamber opened and
with the door between open, could mnot

!;e;r what the lawyer read to the old
man.

No time for any inquiry was giver.

Mr. Hall tells us heq vlvl;{ anxis\lm in
drdwiog the will itself before-hand to
hurry over it all and save time, as the
man was sick, and the length of life was
uncertain. Under these circumstances,
how can it be said that the old man heard
and understood the will, and had what
Lord Coke calls a *‘ disposing memory”
or *“ a safe and perfect memory.” (Vide
Wilson's case, 22, Grant 78.)

“ By this we understand a memory
that is capable of presenting to the testa-
tor all his property and all the persons
who come reasonably within the rangq of
his bounty.” ‘

The lawyer’s evidence shows the want
of some such test, and how little he must
have appreciated the serious nature of
the requirement to constitute a valid will
under such circumstances.

It will be remembered that when he
began to read, he was reading to a man
who was in great pain and very deaf, and
his own voice unfamiliar, and when he
asked if Adams heard what he was saying
the old man answered ** yes.” ;
He read the document through and
then asked: ~ ‘‘ Are you willing to leave
everything to M Beath ?  Answer as be-
fore, simply *‘yes.”

Then the question I have before re-
ferred to: *‘ Can I alter this?” When
told he could, added : *‘This ought to
have been done before.” Then the signa-
ture by testator and the' defendant’s
brother-in-law, the offer of payment, -and
the whole affair was over. =~ The lawyer
only stayed ‘* a few minutes ” and disap-
peared ; glad, we may readily believe, to
escape as qnickly as possible from such a
painful scene, where all seems to have
been gone through at full speed.

Now the only information extracted
from the deceased was by putting leading
questions to which the poor feeble  suf-
ferer could only answer ‘‘yes,” a mode of
interrogation which the authorities al-
ready cited declare to be utterly inade-
quate to remove, suspicion either of want

 of a clear understanding of thedocument,

or of that form of coercion to which the
surrounding circumstances of this case so
clearly point. ?

There was nothing ~throughout to
prove that Adams, at the time of the will
was capable of comprehending its effects,
or all his property, and all the persons.
who could come within the range of  his
bounty. :

Wilson v. Whlson, 22 Grani, p. 81. A
similar case says : It is not sufficient to
make out that thetestator was of capaeity
to “answer a few common questions or
make a few remarks, or even to conceive
and express some wishes and ideas * * #
it must satisfy the Court that he was
equal and alive to.and comprehend the
full import of what he was doing = at the
time, seriously important, as what he ac-
tually did must be admitted to be.”

And what did the old man understand
in his feeble way of it all ? = ““Can I alter
this will #” to my mind, in view of the
circumstances, tells the tale. And ‘‘this
should have been done long before”
points the same way. What he wanted
for years ‘‘long before” the letters to his
nephew tell us, and the promises, of
which, very likely, he thought he was
now carrying out through the medram of
McBeath in favor of his nephew and re-
lations. : St

- The questions put ‘by ‘Mr. Hall were
not inconsistent with this view, and [Mec-
Beath the trustee to carry it out,

There is only one other alternative
view, that, surrounded as he was in Me-
Beath’s house and his family and rela-
tions, in bis weak and feeble state, in
McBeath’s arms- -and the other influences
around him, when the question was put
to him ‘‘Are you willing to leave  every-
thing to McBeath ¥ what other answer
could he give than assent to what to him
was far beyond the nature of a requrst.

Instead of removing the suspicion the
necessary inferences from all the circum-
stances and facts before the Court .point
rather to their increase than dissipation
The doubtful and contradictory evidence
of McBeath, the prevarication of his wife
of a vital fact to Mrs. Noble, the dis-
crepancies in the evidence of the Mec-
Beaths and Modelands, the refusal of
wife and sister-in-law thrice repeated to
support McBeath in his statement of old
A ’ instructions and promises'in his
favor in making the will.
The absurd pretension of intimacy for
years with a man who would tell ‘them
nothing of his age, nationality; relations
or of his property, and who limited his
promises with an *if.” The alleged
mises to leave the property to Me-
eath, in violation of the solemn written
promises of his life, to leave all to the
nephews and their descendants— the fail-
ure in the old man’s physical and mental
condition—and the evig;noe delivered by
the defendant’s own witnesses, all of
which I have perused with care, have, I
find, only increased rather than cleared
away those doubts and suspicious with]
which the law insists u regarding a
will made under such ' circumstances as
the present. :
.1 find that it has not been affirmatively
established, as the defendant was bound
to establish it, that the deceased man,
Sam Adams, knew and approved of the
contents of the will of the 11th ' Novem-
ber, 1891, which forms the subiect of this
trial. ‘

I can find no case of a sigilar kind,
though there may be such,,where a wiil
made uader such or similar circumstances
of grave suspicion has been maintained.

1 therefore adjudge and decree, that
the will of the late Samuel Adams, dated
the 11th November, A.D., 1891, in dis
pute herein, be set aside, and - that the
probate thereof granted unto the said de-
fendant by this court be rescinded ;

And Further, that it be referred tothe
registrar of this court to take an enquiry
as to what personal property the said de-
fendant has received under the said will,
and that the said defendant do account
for and forthwlth pay into this court the
value of the same ;
| And Further, that it be t:oifen'ed to the
registrar of this court to take an enquiry
atﬁ what rents and profits of the real
estate of the said Samuel Adams, de-
ceased, the defendant has received under

account for and forthwith pay the amount
of the same into this court ;.

And Further, that it be referred to the
registrar of this court to take an exaniry
a8 to the amount ‘actually expended 'by

the said defendant upon the said o::l“
by way of improvements or otherwise,

the said will, and that the said defendant,

and as to the actual benefit derived by
she said estate of the said Samuel Adams,
deceased, therefrom ;

And Further, that it be referred to the
registrar of the court to take an enquiry
as to the parties entitled to the estate of
the said Samuel Adams, deceased, and
that the said estate be distributed accord-
ing to the statutes in force for the distri-
bution of the estate of deceased ‘in-
testates ;

And Further. that an injunction issue
out of this court restraining the said de-
fendaot from .dealing or in any way in-
terfering with the real estate of the said
Samuel Adams, deceased, known as Lot
No. 302, in the city of Victoria ;

And Further, that the defendant do
pay to the plaintiff his costs of this ac-
tion, other than the costs of the enquiry
as to the parties entitled to the said estate
and in connection with the distribution
thereof ; £

And Further, that judgment be en-
tered accordingly for the plaintiff.
Hexry P, PeLiEw CrEeass, J.

Appendix to Judgment and made part of
the Judgment, :
Extracts of the evidence of Thomas
Adams relating to ‘“The Adams Conres-
pondence” and from some of the letters
—referring to the promises made by the
testator to Adams :
The first witness called was the plain-
tiff; Thomas Adams, a man of advanced
age. He swore that he was a nephew of
the deceased, whom he had seen last in
1843 in London, Engiand.  The plaintiff
was at that time a seafaring apprentice
and his uncle was earning £100.  Plain-
tiff produced his own cerificate of baptism.
His father, a brother of the testator,
Thomas Adams, died when witness' was
eight years of age. The other brothers
and sisters of his father were Margaret,
who died three or four years ago un-
married; Samuel, the testator; Taylor,
who died when a young man; Jane, who
also died without issue; and Prudence,
who was married and lived at Melbourne,
Australia, He had heard that she (Pru-
dence) was dead and had left some child-
ren. itness had received several let-
ters from his uncle, the testator, all of
which letters he now produced. The
first was dated 25Lh of October, 1879, and
is as follows :

“DEAR SIR :—After you read this and
see who it is from, I expect that you will
be surprised to know that I am still in
the land of the living yet. It is about
six and thirty yedrs since you saw me in
London. [ have rambled considerable
since then, both on the East and West
coast of the Pacific ocean, and also to
many of the principal islands in the
Pacific. I have been twice to China,
once to Japan, once to the Dutch East
Indies, twice to the West Indies and
three times to Chili. I lived seven
years in Valparaiso, I have been in
San Francisco many times, but never
remained there long.

“‘About six weeks ago I came up here
from California. * % % &
*‘I would like to hear from you and
know how you and your brother William
are getting on, what ye follow for a
living, and also what family you have.
1 hope you will not think me too in-
quisitive in asking you these questions.
1 have a particular reason for doing so.

information I want in this, well and
good, but if yqu. think otherwise, let if
not trouble you, and think no’ more
about it. If you answer this 1 will ex-
pect a true‘’ and 'honest account, : of

ated and what you are doing for a liv-

many wishes for your health and ha;
piness, and believe me to be, -
Yours sincerely,

: SAMUEL ADAMS.”
The plaintiff stated that he had an-
swered this letter but after so doing had
changed his address and the next- letter
he got was dated March 18, 1884, it be-
ing Ias follows : .

‘I expect you think that I have for-
gotten you l{t:gqther as you have not
heard from me for the last five years, but
I assure you it is not so for there is no
day passes me that I do not think of you.
1 wrote to you about twelve months
ago, to let you know that I have given
up travelling, and returned to Victoria
again, with the intention of rambling no
more. I directed my letter to your old
address, 102 ‘St. Paul’s roa i
Ep%., but- the letter was returned to me
wit!

written on it. I then wrote to your

him to send me your address, ;
said he did’not know anfthing about
you or where you lived, wrote hin

him if he would go'to any of the prin
ing offices in the neighborhood, and in-
uire for him he could then get your ad-

but he said the first time he saw you he
would let you know he was back again
in Victoria. SRR
‘‘Dear nephew, I am anxious to
hear from you and to know how you are
getting along.’ It might be to you or
your son’s adyantage for me to have
your address, for I am now well up in
{eara. I was 76 years old last January.
ut my health is good; I am swart
active on my feet yet for a man of my
age, thanks to Almighty God for all . His

hear from you and know “how you are

getting along, and if he is still ‘in busi-
ness for himself, ‘and if heis married. |
You did not give me the Christian names
of your son and daughter in your letter.
I have a little property here, but no
friend or
death. It is worth looking after, for Vic-
toria is sure to become a large placein a
few years more.
T wi
about myself and this place.”

Plaintiff then * produced other letters,
extracts from which are as foilows : A

¢ July 25, 1884 —1f you should change
_your place of residence at any time, yeu
will be sure tolet me know, for 1t will be

n
if an

d ng should go wrong with me 1
will

you know it also ; but if it is the

| Lord’s will that I should outlive you, it
be necessary for me to koow |

will also

your son and daughter’s place of resi-

If you think it is right to give me _the|

yourself and brother, how you are situ- | b1
ing. [ will now conclude with' many, | ular

the words ‘Gone, no address,’| &
brother William about you, and t :

again and * gave him your son-in-law’s|}
name, James Hatfield, printer, and told |

ess and send it to me. He wrote " to|in
me again and said he was laid up with |
the rheumatism and was not able to go, |

mercies to me. I will be very glad to}
getting on, and salso how your son is|

relation to leave it to at my|.

If I ¢an hear- from you |
then give you all. the particulars

i!‘;! i

denceg the place can be sold after ny.
death if there is none of your family here
before then, and the money sent to you

if you are living, and if not, to your son,
and daughter. There will be no neces- -
sity for you to trouble yourself about
writing to me after you receive this, as I
have your address now, unless you wish
to do so,” ;

** August 22, 1884 —1 have given you
all thg particulars about myaelgllnd tyholl
place in my last, and you may be sure
that 1 will do what I have promised you.
Now, as you have no one but yourself to
support, [ think you ought to get along
very well, and be satisfied with the
situation you have now got. Thereis no
use in your thinking of coming out tothis
country, for you could do no good here.
There vylll be no necessity for you to write
me again, as you now know what ny
intentions are, unless you should cbange
your g)lace of2 residence.”

‘¢ August 2, 1886—I hope you don’t
think 1 have “forgotten yog, a’; I do not
write occasionally to you ; but you may
be sure I do not, for you are seldom out
of my mind. 1 do not correspond with
any of my old acquaintances; T am too
old for that now.”

**January 7, 1887.—I am very thank-
ful to Mr. and Mrs. Hatfield for their
kindness in getting you to have their
portraits taken and sent out to me. I
will not forget that to you and them. I
thought that there was no person now
lving that ever bestowed a thought on
me but yourself and my poor old sister
Margaret, but I see by yours that I have
been mistaken.” * * * Now as re-
gards myself, I had better tell you how I
am getting along. I have had a very
severe attack of rheumatism in the head,
shoulder and arm. ' For the last three
months I have been confined to the house
nearly altogether.

August 24, 1887, — Friendly letter.
(This letter I do not extract as it has not
any direct bearing on the promises made,.
and is a mere friendly letter, congratulat-
ing him after his, plaintiff’s, privations in
getting the shelter and comforts of the
almhouge, and no longer *to be depend-
ent in his son-in-law for a living.”)

January 2, 1888. —This is also a friend-
ly letter to acknowledge receipt of plaint-
iffs portrait, also express regret at mot
writing sooner.

. Octaber, 18, 1888.—I am not able '
to walk about the town as T used to do
two years ago. I am getting old now,
and also very deaf since I got the rheu-
matic pains in my head. I am now
close on to 81 years of age. * * %
‘*“If you had not got in there (the Sail-
or’s Home) you would have been in a
very bad way just now.” A friendly
letter.

“April 24, —Friendly, expressing that
he is glad that plai t.iﬂyhugot.into‘that
noble institution.’
¢ March 2, 1890.—Also hot important.
In it he says few old acquaintances call
to see him occasionally ‘to have a chat.
with him.” : :

“December 2, 1890. — Unimportant,
more congratulations re Sailor's Home.”

¢ March 5, 1891.—Unimportant, ex-
cept that I am still troubled with rheu-
matic pains in my hands and feet. I can-
not walk out about town. I have been

confined to the house nearly all winter,
but I have got out ocouinnlﬂ‘y to the
* RR

W ;‘ Oﬂ ;mf

(plaintiff) very fortur f

that institution, and you will never w
; Mg o

reason for wanting to know
says: “I have no visitors coming
me.’ i

Counsel for plaintiff: Theo, 'Davie
Q.C., Attorney-General, and Mr. J. F
For the défendant: Mr. E. V.
well and Mr. Thornton Fell, i
by Mr. H. G. Hall.
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ecessary for me to have it always, and .t




