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:";a;'eying the premises known,” etc., * together
the a¥l rent now due, or to accrue due, from
of said John Irving or his assigns in respect
said lease and the term thereby created.”
mte plaintiff brought an action on this instru-
thent to.recover rent which accrued due after
jud making thereof. At the trial the learned
e nfe‘ charge.d 'the jury that while the plaintiff
s ained solicitor for D. he could not take any
curity for his benefit; and that he should
ave first dissevered the connection between
em, and let D. have independent legal advice.

Held, misdirection.
P'aﬁdd' al§o, that D. was not a necessary
Woul{i for lf. such a state of facts existed as
out Dcon§t1tute fraud it might be raised with-
desiz . being a .party.; nor even if defendant
plai :'d to obtam. relief over against D., for
WOullldlff had nothing to do with this, for she
only be so added to protect both parties.
‘A Dew trial was granted, unless the plain-
l‘ais:;s“ed the Court to consider matters not
aag on the argument, namely, whether the
1.entgf-'lme.nt was of the reversion or of future
- lSSlllI.lg out of the land, and therefore void
. s°t being under seal; or whether it could
a“ctisppcrted as an assignment of a chose in
and lf.)l- ne_lmely, of the moneys payable under

y virtue of the covenants of the lease.
he plaintiff in person.
+ Meyers, of Orangeville, contra.

Divisional Court.]
'S McCRAE V. BACKER.
“;‘ of land—Title of land—Condition precedent to
ayment of purchase money—Costs—Damages.

Selcl)n 2nd May, 1882, the plaintiff agreed to
Gaﬂd the defendant to buy certain land for
30, namely, $156 on the execution of the

[Feb. 28.

. 8reement, and the balance, $700, without

::)?::St, on 1st January, 883; and defendant
°0nsidante"i to pay said sums as aforesaid. In
o conel'a.tlon whereof the plaintiff covenanted
o ef:ey' or cause to be conveyed, the land
pel‘mitzdant’ free from incumbrances, and to
. efendant to occupy same until default.
agreement also provided that defendant
°°ﬁe<§t :.Zsume possession of the land and
e rent then due from M., the tenant,
I,()88:“*1_1%0»t!.rmugements with him for giving up
ssion. The defendant took possession

when he was turned out by M., who claimed
the land and had registered a lis pendens against
it. Ejectment was then brought and judg-
ment recovered against M., when his solici-
tors undertook to remove and' did remove the
lis pendens, the defendant having been kept out.
of possession for a year. In an action by
plaintiff against defendant for the purchase
money the defendant set up asa defence that
on 1st January, 1883, plaintiff could not give
an unincumbered title to land by reason of the:
lis pendens; and also counterclaimed, contend-
ing for the costs of the ejectment suit, and for
damages for being kept out of possession.

Held, by CameroN, C.J. following Mc-
Donald v. Murray, that the shewing a good
title by plaintiff was not a condition precedent
to his right to recover the purchase money,
and by Rosg, J., apart from this the plaintiff
was entitled to recover; that defendant could
have no claim for the costs unless there was-
an unqualified agreement to pay them ; but, as
it appeared, plaintiff, on his own statement,
intended to pay some portion he was charged
with half; and plaintiff was disallowed interest
for the time defendant was kept out of pos-
session.

Divisional Court.| [Feb. 28.

BouLTBEE V. BURK.
Statute of Limitations—Part payment.

The mere fact of part payment is not suffi-
cient ta take a debt out of the Statute of Limi-
tations. It must be such that a jury may
fairly infer a promise to pay the remainder.

In this case where payments were made
there was evidence upon which such inference
could be made, and the learned judge who
tried the case having found that there was a.
promise to pay the remainder, the Court re-
fused to interfere.

H. §. Seott, Q.C., for the plaintiff.

Tilt, Q.C., for the dgfendant.

Divisional Court.] |Feb. 28.

ApaIR V. WADE,
Seduction—Assessment of damages by judge with-
out jury, Validity of—Service of writ of sum-
mons— Evidence of —New trial,

In an action for seduction no appearance
was entered. - The plaintiff then filed a state-




