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Propert .
exceptizgt];: tdlscharg.e should not be vacated,
Helg, fUrthO the private estate of Campbell.
ot a neCESsa:r’ the assignee in insolvency was
Was rightly bmy p;llrt.y to t'he present suit, which
Held, per Pug t in this Court.
receive;i gy th ROIU-DF_OO'I" J., even if the amount
Mation andii'p aintiff at the time of the con-
€en a com 15(.?harge’ must be taken to have
Considc.uati()gr(?mlse of the. debt for a valuable
show that it v it was sufficient for the plaintiff to
Caused by thwas entered into under a mistake
of the asset-e defendants, as to the true amount
Nocently o > Wheﬂ.‘e" the defendants acted in-
S f otherwise.
the P]ai.nt/i)é'flke, Q.C., (#Francis with him) for

Maci,
bell, ennan, Q.C., for the defendant Camp-

D. Mec, .
defenderﬁt gf,f’.y’ Q.C., (Foster with him)for the

Rae for the defendant Cassells.

Boyq, C., Ferguson, J.]
Mg HARDING V. CARDIFF.
icipal Act—RBy-law for opening road—R. S.
Then O. ch. 174, sect. 509.
p]aintei;?s]s n{)thing neces'sarily inconsistent in a
Munic; alezkmg cul‘nula.tlve relief by attacking a
acros Ph. y-law directing the opening of a road
xing th;s land, and also the award under it,
im, amount of compensation to be paid to
22:(}1‘e11§y~1aw impeached was passed on June
was f’iled78’ and was not attacked till this bill
not mainsrf Nov. 29th, 1880. The plaintiff did
ultrg o ain that it was void on its face, or
accouny 0?" but he' .alle'ged that it was void on
ecause i irregularities in the passing of it, and
Perly re - was not under seal, and was not pro-
haq thez‘%’lstered, and because the defendants
althoughmselves al.)an'donec'i .1t. Nevex:th'eless,
far fror, n:wa.mre of ‘FS u}val.ndl.ty, the plaintiff, so
by the ot oving agam.st it v.mhm Fhfa year allow'red
an arbitratute, recognized 1Fs V?.lldlty by. naming
Pensar] ator to act for him in assessing com-
on,
Oflzzl,‘f;;nder these circumstances, on authority
any J'uris([{-lr A OJ'fo.rd, 3 App: 131, 70 court had
Yol b iction to mterfe}re there.w1th, and the
and inco :—Came, .by effluxion of time, absolute
trovertible.
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although under the Municipal Act
such a by-law may not become effectual till it is
registered, still that does not prolong the period
within which, by the other sections of the sta-
tute, it may be quashed.

Held, further, when the by-law directs the open-
ing of a road on a person’s land, this in sub-
stance imports that the land may be entered
upon for the purpose of making the road ; and
as held in Stonchouse V. Enniskillen, 32 U. C.R.
567, municipality may,under R.S.O. ch. 174, seC.
509, enter upon and take or use the land before

making compensation.
C. Moss, Q.C. ( Beck with him) for the plain-

Held, also,

tiff.

W. Cassels (Dickson with him) for the defend-
ant.
Wilson, C. J., Ferguson, J.] {June 29.

NADA SOUTHERN Ry.

CUNNINGHAM V. Ca
SOUTHERN RY.

NORVELL V. CANADA
Orders of Appellate Courts—Costs.

In each of the above two suits, which were
brought to enforce certain awards, the Court of
Appeal, on appeal of the plaintiffs, gave judg-
ment in their favour, and also gave each of the

plaintiffs his costs.
On appeal to the Supre

in both suits, that tribuna
a new trial without cos

me Court of Canada,
1 ordered, in the Cun-
ningham case, ts to either
party.

Held, the meaning was that the parties should
go back to a stage in the cause prior to the
appeal to the Court of Appeal, and begin again ;
that neither party was to have any claim
against the ,other for any costs that had been
incurred after that step, and up to the time of

the judgment of the Supreme Court; and that
in this way the costs of appeal to the Court of
Appeal were necessarily taken away.

t de-

In the Norvell case, the Supreme Cour
clared that the award was void, saying nothing
about costs.

Held, inasmuch as the award in question was
the sole foundation of the plaintiff’s suit, and a
formal entry of such a judgment would be a dis-
missal of the billand a direct reversal of the
Court of Appeal ; therefore, as a necessary con-
sequence, the plaintiff was deprived of the costs

in question.

Held, consequently, as to both suits, the effect



