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On the 28th MUay, no specific player piano had been appropi
ated to the fulfilmient of the contract. Up Wo that date, the plai
tiff company. was authorised Wo select, furnish, and ship the play
piano, but on that date its authority so tW do was revoked . If ti
player piano was Wo be effectively appropriated, there must be f
appropriation by the plaintiff, assented tW by the defendant.

Reference Wo Halsbury, vol. 25, para. 301.
The player piano whiceh waà completed after the repudiatio

and which the plaintiff company assumed We appropriate tWt

contract after the repudiation, neyer became a specifle arti<

sold Wo the defendant, and whichi could be effectively tendered
himi-the defendant neyer having assented Wo the appropriationi

No action~ for the price is maintainable until tender by t:

seller and refusaI by the buyer of a specifie article Iegally appr

priated Wo the contract; the only cause of action o)f the comipai

was for breach of an executory contract, and the recovery cou

be only for the actual damage resulting f rom breach of the cc
tract.

Reference Wo Benjamin on Sale, 5th ed., p. 805; 8Sedgwick
Damuages, 9th ed., para. 752; 'Unexcelled Fire-Works Co. v. Polit
<1890), 130 Penn. St. 536.

It ws agreed that the claimi was on a special contract where

$100 becam-e due in any event on the lst September, 1918; ai

upon default, the whole unpaid balance became due. But t

whole basis of the contract was the deliveryv by the plaintiff t' 1

defendant of a piano. The contract did riot naine a dlay 1
dêlivery; but the Iaw imiplied that delivery was We be made wit]
a reaesonable tinie; and a reatsonable turne had elapsed before t
lBt S-'epteinber.

Judgxnent should be entered for the plaintiff company,
claring that the contract hiad been established, that thie defendi
had commiitted a breach of it, and directing a reference Wo i

Master at Chathamn W take an accounit of the loss directly a

naturally meulting, in the ordinary course o! events, froi
breach.

Oni confirmation of the 'Master's report, judgment should
.ntered for the auiount found due by it, without any motion
further directions.

The plaintiff compm.ny 8hould recover froi the defendant
"otSi of the action dowii We and inclusive of the trial; no coste

the reference should b. allowed Wo either party.


