
THE OYTARJO WEEKLY NOTES.

if obliged to determine this question lu this action, my ruling
would be that the onus of proof is on the defendanta, and that
they have not satlsfied it.

But on the other ground my ruling must also be in faveur
of the plaintiffs; and upon this question there are not so many
diffieultea arising f rom lack of evidence, though littie was ad-
duced dîrectly respecting it.

The great importance of a dock, and a shipyard, at the head
of the great Lake Ontario, at the river, is made very evident by
the fact that an Act of Parliameut was passed, conferring large
righta in, and powers over, the locality in question, upon îndi-
viduals undertakîng the work.

.Assuming that the place in question had been laid out as, or
had, iu aniy manner, becomne, a road allowance, in whieh the
public had acquired a right, then, under the enactmient before-
xnentioned, there was power to appropriate, it for harbour and
ahipyard purposes; and it was, as I find, so appropriated, and
title to ît was acquired under the Act.

It la true that the harbour basin does flot include ail of it; but
it Îs equally true that a large part of it is actually covered by
the waters of the dredged and wholly artificially made harbour;
se rnuch so that, judgiug by the niaps alone, in the absence of
any other evidence on the subject, it seema very împroibable that
the water of the river Niagara could be reached now, in any mian-
uner, by rneaua of thia supposed publie way, without cros;sing some
part of the artificially coustructed harbour. There eau be no
doubt that the publie would have no right to !nake use of the
harbour lu any way, against the will of the owuers, even if the
way exteiided to the water's edge; but it dop-s net. The em-
baukmnent la part of the work authoriaed by, and doue, under the
.Aet of Parliament, and so has become the prÎvate property of the
shipyard and harbour owners. It la neeaaary for their reason-
able aud proper use iu repairing aud maintaining, and carrying
on business in, the harbour; aud it se encroaches upon the pla'ce
in question that it would be ile to say that its usefuIneas as a
road, its existence as a place for a highway, in not gone, haviug
been rightly aequired under the Act of Parliamnt, which, it
ought net te ho ueedful te aay, ýi. soxnething more than a grant
from the Crow-n.

Adxuittedly, if any part of the place iu question remain a
highwýay, it would bo the duty of the defendauts te safeguard the
public, lawfully uuing it, from the danger whiah the harbour
would cause: City of Toronto v. Canadian Pacifie R.W. Co.,


