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OSLER, J.A.—The aetion was brought on a CQHtrﬁzt cfit.y
the construction of pavements on certain streets in t o
of Hamilton. It was tried at great length, and an lmto the
volume of evidence taken On various issues relating otés
condition of “the streets, the causes of their dlsrepalr’r, any
et ., and from defendants’ point of view, whether all Otract,
of these causes were such as they were, within the con e
liable to make good. The trial Judge held that theytrac .
all within it, on the proper construction of the anr .
and so holding, also held that it was not necessary gn
to pass upon the specific issues of fact.presenteihere‘fofe,
pleadings and evidence, and that plaintiffs are finds the
entitled to succeed to the full extent claimed. He hole cost
amount of damages, apparently measured by the w Ot o
of the repair, giving the defendants a reference a e
own expense and risk, if so advised. The defepdaﬁ sy
appealing, and they desire to limit their appeal, in t f’ has
instance, to the point on which the trial Judgmender
turned, viz.: the construction of the contract, in OI'-led
avoid, if possible, the expense which would be entalf fact:
an appeal upon the evidence and the special issues (;1 ot 15T
The additional expense of this it was said would be d that
from $1,000. The motion was opposed on the grounappea
the respondents would be embarrassed by having theobabl}’
launched in this manner, involving, as it possibly (pro pos”
would, two arguments in this Court, and a difficulty 1 the
sible subsequent appeals to the Supreme Court. dine
whole case were before us, as in strictness and a,ccoe the
to the usual practice it ought to be, as it was befor o
trial Judge, the plaintift would have the right to Supo%en ‘
his judgment, in whole or in part, upon every ground i
to him on the evidence in the issues, as well as upon ight
on which the learned trig] Judge has rested it. We ?11 we
direct the argument on the former to stand over un lu pon
could see that it was necessary for the plaintiff to enter final
that branch of the case, delaying in that event our e
Judgment until after the second argument. Bither (1})011'
would then be in a position to go to the Supreme qents
upon the whole case. The strict right of the Tesporéverse
here is to be in that position should our judgment be a
to them on the question of construction.

to
If, on the other hand, this Court should be prepared h
Support the judgment at the tri



