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supra, is flot altogether free from doubt. The Act na longer croates a tenancy
at wll, and; as wqp pointed out [n Robbs v. The Ontario Loon & DeA.nUure Co.,
sutpra, the avoidance of the kms by the statuts as it then stood liad riference
only to its nuflity sa a leoue of the torin; the tenancy at Wi arisig inonl a
case Was net crer.ted, nor was it dependent on the lease, but was a creation of
the statute. There being no longer any such creature of the statute, and the
Courts havlng uniformly treated that creature as the oniy medification cf &
paroi lems, it ia now arguable that the effeet of the statute has lbeen swept
away, and a paroi lae in good st law. The only alternative seema to be that
the leaie la void uitogether, which would he a reversai of cases like The People
v. licA.rt, 8 Cow. (N.Y.) 228, and Cooper Tress v. John Sasage, 4 El. & BL
li9 E.R. 15. Where, however, the tenant has taken posseseion on the faith
of the paroi lems, and has been paid rent, and the aizcumataïice ame such as
te justify the ordering of epeciflo performance, it [s prebably safe to, Bay that
the Courts will follow the equitable rule and support the lease. There ia no
greater inconsistenoy [n ordeing apecifle performance of a lasse which je
deciared 'void by a statuto than [n ordering epeciflo performance ef a lease
wb.ich. another statute declares shail create only a tenancy at wiil. The effeet
at law of a paroi leoue ln probably flot of importance, because if there wera ne
possession, and no acte done by the tenant on the fait h of the lesse, be would
have ne interest in the land for lack of entry, and thera weuid be ne equitabie
greunde for supporting the lou~e. If entry had been made with the consenit
or oicquiescence of the owner, the equbtabie rile wouid prevaji. It [s juBt pos-
sible that if entry were mnade without the consent or acquiescence of the owner,
there being no equity between the parties, there mnight be a tenancy frotn year
te year. But possession net being given by the owner, Thre Peo ple v. Rickert,
supra, anà Cooper Trees v. Joisn Savcge, supra, might not apply, and the
lesse ruight be void for ail purposea. As hms beaun pointed eut, the recitai
as te the intention of the Act hu fot been included in the preeent statute.
PoWsbly the inroada maîe upon the statute by deciaions [n equity may have
led the LW.- ature to the conclusion that. the recitai was obsolete. Se far,
ý,nly i's n which isigned documenta were involved have beeu deait with.
b~ut the Courts have often grauited speciflo performance of oral agreements
for leoues, botli here and [n England. The principie le, that whare the tenant
hu taken possession with thre knowiedge of tihe owner, and bis possession
la referabie only te the agreemient and it weuld be a fraud or injustice for
elther party te the agreement toe t up the invalidity of [t, then the Court Wili
treat part-performance of the aginement as suioient, tei support it. Rawiins,
in bis book on Speciflo Performance, peinta eut that the doctrine concerning
part-performance, aithough inconsisteùt with the Statuts of Fraude, appears
te be almoat, if net quite, noeval w[th it, and cites RelUs v. Edwar4 (1883),
1 Vern. 159, 23 E.R. 885, and Bulch.sr v. Stapl (1685), 1 Vern. 30, 23 E.R.
524. The essentials for withdrawing a contract freni the StMtute of Frauda by
part..perfomxance ame given in Fry's Speuiflo Perfermance (5th ed.) at p. 291,
par, 580:-

" 1. Thre acte ot part -performance muet ba ouch s net only to be referabie
to a contract such as that alleged, but te bc referabie to, ne other titie; 2. they
muet be suoli as te render it a fraud [n the defendant te take adventage of the
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