
TE5TÂMENTÂRY POWERS OP SÂILE.

with the decisions founded on them, pre.
sent quite as mucli coxiflict inter 8e as as-
sistance towards forming a coherent or
synimetrical system of the principles of
this topic of the law.

In recurring, therefore, to the older
authorities, great discrimination must be
exercised in referring to cases, as support
can readily be drawn from thein for oppo-
site sides of almost every question which
arises in this department; and the true
rule is rather to eliminate froin than at-
tempt to barmonize the various decisions
and propositi 'ons of the text writers wvhen
determiningr what are powers and wbat
trusts, and who are authorized to execute
the former.

In Tainter v. 6C(ark,* which may be
regarded as a leading case in this common-
wvealth, the court decided that an admin-
istrator de bonis non cin testamento an-
nexo could not execute a power given by
the wvil1 to the executor, to seli such of
the testator's real estate as in bis judg-
ment was best to raise the money neces-
sary to pay testator's debts and certain
pecuniary legacies given by the will. The
power in question was not coupled with
an interest, but was uniteci with a trust to
dispose of the proceeds as executor, ï. e.,
to pay debts and legacies, and was given
in the saine clause in which the executor
was appointed, and immediately following
the mention of bis naine. It was also
left to bis judgment what parcel. to seli,
but a sale was imperative. The court
rely upon the authority of Coke,t that a
power given to Ilexecutors" to seil may
be executed even though one dies, "be-
cause the plural number remaine ;" but
otherwise, if it bad been given to "J . S.,y
I. N., &c., his executors," Ilbecause the
words of the testator would not be satis-
fied ;" and also refer with approval, to
the distinctions laid down byMr. Sugden:+
(1) that a power to two or more ioini .na-
tirn will not survive witbout express
words ; (2) where it is given not 'noîmma-
tim, but to two or more grenera]ly, it ý%vill
survive while the plural number remains;
(3) wbere it is given to "lexecutors"
merely, even a single executor may exe-
cste it; but (4) if to executors by name,
it is at least doubtful if it will survive.

*13 Mete. 220.
t Co. Litt. 112 b, 113 a.
:2 Sugd. Pow. (lst ed.) 165.

It will be perceived that the8e authori-
tis were not expressly upon the point ini
issue in the principal case. They applied,
however, bo the general question of the
transmission or survivorsbip of powers,
and were considered decisive of tbe in-
capacity of tbe power in question to sur-
vive, because it was considered a bare
discretionary power. But the court also
place their decision on a second ground,
derivutive though distinct from the first,
namely, that the administrator cannot
succeed to powers as to realty reposed in
the executor; relying upon the authority
of Wills v. Colowper § and Conklin v. Eger-
ton1,1I and cf a case in the Year Books.

To take in their order the two grounds
hierein relied upon, and which broadly
present the two leading questions arising
in reference to testamentary powers, it is
apparent that the first goes upon the
principle that where a testator has con-
fided a power it must be exercised by,
and only by, the person or persons se-
lected ; and second, upon the collateral
ground tbat an administrator, tbough
clothed with tbe representative capacity,
is not in the confidence of the testator,
and cannot act as the testator's grantee,
unless expressly named.

In regard to the first of these positions,
to wbich the court in tlieir judgrnent sug-
gest no exception or modification directly,
we must refer to the rules cited from Lord
Coke and Mr. Sugden, to see wbat quali-
fications the court are disposed to admit.
Now it is evident tbat in neither of these
are any further departures from. the testa-
tor's literal directions approved of, except
in two cases, one of wbich is suggested by
both these autborities, the latter only by
Mr. Sugden. Tbe first is, that where the
power is limited to be exercised by exe-
ecutors generally, it rnay be executed,
wbile a plural number remains; and tbe
second is Mr. Sugden's extension of this,
te allow even one executor to seli where
the power was merely given ratione oflicii,
not nomunatim.

It is, of course, to be borne in mind
that the case above stated, as well as the
rules just referred to, related only to wbat
were viewed-wbether correctly or not,
we shaîl inquire further on-as miere
powers. The distinction, which we mnai-

§2 Hamn. 134.
Il 21 lVend. 480.
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