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entitled to immediate possession, as a trespas-
ser, and relying on bis riglit, maintain teps
qit. ci. against him, xnerely because the right
of the latter bas been forcibly asserted, seems
s0 extraordinary a proposition, that if not
warranted by express words of the statutes,
nothing but the clearest implication fr-oni their
language could justify it, and as the remnoval
of the tenant upon or after entry is but a part
of the act of entry, and depends on the legalitv
of the possession thereby gained, for its justi-
fication, thie action for assault or for the re-
no1vIl of the tenant',, goods, m ust stand or fal
with tho action of trespass qu. ci.

It is admitted, it shoîuld bc remark-ed, in the
fir-st Place, tll-t, at co111t11011 laW, the leisor
was hiable to no action fo)r forcible entry or
expulsion of thte tenant; but a t miost to anl in-
di-tinent for a breacli of the peace, punishable
only by fine oi i aîprisonnienit.* But the ground

tatnitliat thte express prohibition of such
entry,, wvîtli a penitt therecfore, by the Sta-
tilte,; of Foi-cille I'>,try and Detainer, made

a(4- te civilly illeÏal andi inicapable of revest-
!! lesvýoi- wiiii a lawful possessioad

t rsth enttr *y or on v assertion of posîses-
initsetd tîare0 i thie lessor becanie hiable
l~kt :în ijf~tC tr;t t the lessce.

l'ie Enighsii statutes onl this subjeet, froîn
w w-.~ith soite viiriia ions, aIl those it, the

.97ti~ Sttetc have ht-en deiived, Were, ex-
.j*e1 tittg only soesiit;1 tineuttary enactrnents
not iaterittl liere. tltrve t i litiler ; 5Rib
ill. v. 8 ; S lliu. VI. e. 9, alid 21 Jac Ic s
Bv the first, it was du-ared - hat none troln
hIei-utoclèrtlt shail nake atty cntrY into lands or
tenements but in case %vihere entry is given by

ia;and, in sucb case, not with tie strong
hand, nor with iultitude of people. but only
in a peaceaible and easy mianner;"; and fine
01til iniprisonunent were inposed upon convic-
tion for such torcible entî-y. By the Stat. 8
tien. VI. c. 9, forcible detainer, as well as for-
cible entry, was mnade criminal, an action of
trespass or assize of novel disseisin on the sta-
tuto with treble damages was givèn to tbe
party disseised, and restitution on the flnding
of the force was also to be made to the party
dîsseised, and as tîtis terni was beld to impîy
a freeholdi, tbe rigbt to have restitution was by
tbe Stat. .21 Jac. I. c. 15, extended to tenants
for years altso.

It will be perceived, that while these sta.
tutes niake a violent entry or detainer an of-
fence, >they also expressly specify the penalties
incurred, and thereby exelude the idea of any
implied liability, except the indictment at
common law, and it has accordingly been beld
with increasing definiteness by the English
courts tha-t these statutes are special, subject-
ing the offender only to tbe penalties named
therein,' and do not affect tbe civil eharacter
of tbe act. But two decislons-one of thera
an extra-jildicial Nisi Irrius ruling, and the
other a majority opinion-break the nearly

*H~awkins, Pi. (r. B. 1, ch. 28, sec. 3 ; .T.ust itt V, COW-
dr.;y, 23 Yt. tiS1, 635.

uniformn current of authority, and treat the
lessor as a trespasser, and liable as such to
his tenant at sufferance. Neither of tbem
however-altbough tbey are the sole reliance
of the American courts that have beld the
lessor to such a liabi1ty-sustain an action of
trespass qu. cl., but only of trespass for as-
sault, and both were shaken and finally over-
ruled by repeated decisions in the Courts of
Exchequer, King's I3ench, and Comnron Pleas.

For the doctrine seems early to have been
established that the rernoval of the tenant by
force, unless excessive, was not of itself the sub-
ject of a personal action, but depended on the
titie to the possession, and hence that liierumî
tenementum wvas a good plea to such a removal
as weil as to trespass qu. cl. Thus in Tuylur
v. Cole, 3 T. R. 292, in an action of trespass
qu. cl. witb a count for expulsion, a plea of
justification of the entry under process w-as
lîeld a defence to both counts. The occupant
yielded without forcible resistance to the expul-
sion, bu t it w-as held generally that expulsion
was mere inatter of aggravation to the trespass
to the land, and was answered with this by a
plea of titie unless there was undue force and
the plaintiff new assigned for an assault. The
principle established by this case was, there-
fore, that a party regaining possession by titie
mni-lit assert that possession and expel the
occupant withi any proper arnounit of force.
The sufficiency of titie, as a.justification, was
again declared in Argent v. DiJrrant, 8 T. R.
403, where a ]essor was beld not liable for
entering and plilling down a wall, ilth
tenant held over,' and w-as carried stili further
in Butclier v. -Butcher, 7 B. & C. 399, where
a freeholder after entry was allowed to treat
the party who persisted in reînaining as a
mere wrong-doer, and to niaintain trespass
qu. cl., against him.

While these last two cases sustain the righft
to expel after a peaceable entry, they do not
determine how much force in entering could
be justified under color of title, or whether a
violent entry, because criininal, was civilly
illegal. But in Taylor v. C'oie, 8upra, the
principle that a legal possession can be acquir-
ed by an entry though mnade with such force
as to be criminal under the Statute&of Forcible
Entry and Detainer is very distinctly intimated
by Lord Kenyon, who says, IlIt ils true that
persons having a right are flot to assert thRt
right by force; if any violence is used it be-
cornes the subject of a criininal. prosecution.'4
And in Taunton v. Coatar, 7 T. R. 431, the
same eminentjudge distinguished between the
the penal consequences of a forcible entry and
its civil effeet stili more clearly, saying, Il ere
is a tenant from year to year whose terni ex-
pired .. ....... now attempts to, con-
vert the lawful entry of bis landloî-d into a
trespass. If an action of trespass bad been
brought, it is clear the landlord could have
just:fied under a plea of liberum tencineiitm.
If, indeed, the landiord had entered w-ith a
strong h-ýnd to dispossess the tenant by force,
lie mighlt have been indicted for a forcible en-
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