. AND

CONCEPTION BAY

JOURNAH.

| T ST

| Vol, 1V.

WDNESDAY DECEMBER 5, 1838.

No. 231.

' Harsour Grack, Conception Bay,

=
~B.-

Newfouadland :—Printed and Published by JOAEN THOMAS BURTON, at

;- oA

 From the Public Ledger, Noveinber 21.

v ' GENTRAL CIRCUIT COURT.
9294 NovEMBER, 1838

e —.

Bexsamiy G. GarrerT, Esq.

vS. :
ROBERT JOHN PARSONS.

Action on the case for a libel published in the
 Newfoundland Patriot of the 20th October, 1838,
(the defendant being Printer and Published of the
_same) concerning the Plaintiff, the High Sheriff of
the Colony, and charging him with impropricty in
the discharge of his duties as such Sheriff.

‘Mr. Ronryso stated the case to the Jury and
‘read the libel, which purported to be part o the
Ré}iort of & Committee of the House of Assembly
of this Island, appoiated to cxamine 1nto the

Administration of Justice. -
" The learned Counsel: stated that the Plaintif
~ was compelled to keep protection from the laws
of his country, agaiast as ystem of defamation and
- persecution by which he has been assailed since
~ his assumption of office in 1835. It was of no
. avail that he was at all times ready to meet any
charges which might be preferred against him ;—
arges were proved, «by the most
testimony, to be utterly untrue;
signified nothing that the total falsehood was
S Rlowh to the Defendant himself —the same ac-
cusations were reiterated, and the 'same unrelen-
ﬁ’{ig ‘péré.ecution_was followed, as if the statements
been contradicted—-as if they had not

e untrue.

the High Sheriff shared the late
ic functionaries in this Island
have been conspicuous for

aspose and conduct, from the Judge dofarther evideace on

to the constable—from the juror to the witness.
Every man who manifested a fearless regard for
‘the performance 6f his duty-—who had honesty
and courage encugh to discharge his conscience
acting in a more straight forward manuer, was
marked for ruin—and no ‘species of calumny,
misrepresentation, and intimidation was leit un-
~tried through the columns of this Patriot Dewspa-
~ per, to bla-ken his character, and depreciate his
 worth in the community. By way of giving
colour and plausibility to their statements, the
;.‘Bé‘fendant, and the few who are bzmdec'l _tog«ftun"
\Wwith him, generally professed their ability, and

- indeed anxiety, to be allowed to prove the truin
of the imputation they so freely cast upon the
‘character of the High Sheriff ; yet upon every
pegasion on which any of them have been chal-
lenged to do so before a fair and competent
tribunal, they have backed out of the task and
| nAnifested themselves to the world in their true
_colours,—as the conscience-stricken, cowardly

“ slanderers. ~ :

For a series of years has the High Sheriff sought

o forget the mean, low slanders hich weckly ap-
peazed against him in the Patriot, thinking that
temptuous silence was all that such deserved,
‘that no individual possessing the honourable

. sentiments and cultivated feelings of a gentleman,
~ would look upon them in any other light than as
the effusions of personal malice and vulgar invec-
. But when he saw that the most irreproach-
conduct did hot shield public officers from

vy from the tongue of Slander - whe. he found

at a degree of incorruptisle purity which evoked
his very Judges. expressions of their approba-

_was issufficient to save harmless public func-

jes whom the columns of a profligate Paper

ed and abused —the Sheriff thought it high

time to put a stop to such a system of injnstice,
| to compel the defamer either to prove the

of his accusations, or let it appear how

ve and groundless they had been.:

spirit by which the Defendant was actuated
manifested by the unceasing attacks with
several years, the Sheriff had been

him. [The learned Counsel her read

s from filesof Patriot newspapers for the

1836, 1837, .and 1838, containing grot?/s

2 the Plaintiff ;—and called upon the
vindicate the reputatton of a gentleman

sigh public functionary—against whom the

| malice and activity of his encmies have

been ‘able, or even, attempted, to establish

his prejudice.] The learned Counse]

pon fairness of pnblishing such
ntiff —known as they were
! oundless, and incapable
ng credence here, where the high and
character  of ' the ' Plaintiff was
eciated ; but xather for other

Mr. GARRETT'S .name might be
. = the falseness of the accusations
» was not equally well understood.—
upon the Jury the fact of the Defendant
‘a justification of the truth of any |

: ‘charged in the present case

of - his- ability- to- prove

on the Jury for sucha

‘as would serve to mark their

' baseness and -malice of the
to the world  the: untarnished

‘Colonial Secretary
per, containing. the |

 to j.the usua
‘publication, and hac the

“The words of Lord Denham were too

 written on it ia his own

P. W. CARTER, Esq., J. P., Proved an affidavit
made by the Defendant in February, in which he
deposed to his being the Printer and Pnblisher of
the Paper, and Mr. JouN VALENTINE NUGENT the
owner of the Types and Press. (This latter
gentleman is a member of our House of Assembly ,
and one of the Delegates lately sent to England by
that body —Eb.)

E. M. ArcaiBaLp, Esq., proved the other docu-
ments necessary to be given in evidence on behalf
of the Plaintiff.

The Defendant conducted his defence in yerson,
and moved the Court to nonsuit the Plaintiff, the
publication of the newspaper not having been, as
he contended, sufficiently proped, and referred to
his own affidavit as not being in accordance with
the Act, not agreeing to the place at which the
Paper purported to be published.

-The Court overruled the objection—stated there
was ampie evidence of publication, and that no
one should be allowed to avail himself of his own
wrong.

The Defendant then
stated that he would not

3 - hearap 1 B 3
the i1heis eh ed 11 tae d

addrocsed
adgressea

the Jury, and

o prove any of

a X ation —that he

hed them by order of the House of Assembly

ha was the Printer—and did so with-

He ihen procceded to vindicated

ycated by the Patriot, w hich were,

ns of the universal people of |

ted this was not the first time

libels - expressed his conviction

¥ o fered from the Jury in senti-

ments, and he could not expect no sympathy from

them, he would experience, he had no doubt, jus-
tice at their handa.

The Defendant indulged in agpod deal of invec-
tive against the Sheriff. and affirmed that the Grand
Inquest of the couniry —the Ho of Assmebly—
having come to the conclasion that the charges pre-
ferred by them against the Plaintiff werc true, no
that point could be

Qesi-

red.
'The Defendant then deprecated heavy dam
on the plea of his poverty, and stated tha
should be obliged to pay the amount in his per- |
son. He then cited¢Rex wvs. Wright, and scme |
other authoritica, td shew that being ordered by |
the Assembly to print the report, he was justif “
as their servant ; and called
R R. WaAgeaa i
Clerk of the
Committce of Justice havi

1

1 —examiued—stated
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£10USe 0D LHont s

House ¢

-
g BB

the House without exam ining ¢vid

ring into the truth of the charges. .
to his Excellency the Governer transmitting
report, and praying nis Excellency to remove Mr. |
Garrett from the office of Sheriff, was presented,
ana the Governor’s reply was, that when he was |
farnished with ovidence of the truth of the C ‘
ges agaiast Mr, Garrett, he would take the matter |
into his consideration.—This reply was not pub- |
lished.

Mr. RoBiNsoN, in reply, drew
the Juiy to the aggravation which the m
which the Defendant conducted his defe
his uncalled for, unproven misre]
made, respecting the Plai
evidence of the malicious notives with whic
published the libels in question On, a
oceasibn wherein the Plaintiff, was compelled to
bring £n action for slanderous words used against
him, the am ple, unreserved apology and retracta-
tion whicl: the Defendant made, was properly
given in mitigation of damages ; here, the contrary
course had been adopted by the defendant, and it
would, no donbt, be followed by the contrary
result.

The learned Counsel stcongly repro-
bated that system of personal slander
which has so long been inculged through
the Patriot, which had no reference to’
measures, but was altogether confined to
the individuals sought to be injured —
The way in which the report of this se-
ject committee was adopted, afford a
striking elucidation of the manner in
which charges were got up and forward-
ed, in this country, against individuals.
Two or three persons fabricate a charge
—it is blindly adopted by the House,
without evidence, without enquiry—and
is forthwith forwarded to the parent Go-
vernment, and published to the world, as
the deliberate opinions of the universal
people of Newfoundland ! In answer to
the authorities cited by the Defendant,
the learned Counsel quoted the case
Stockdale vs. Hansard, 7, c. & p. 731,
which was an ection brought against the
Printer of the House of Commons for
{gi‘i)tjng a report given to the House and

y the House orhered to be printed.—

tiie
‘x'n-_ |
the

attention of

1 ey ~ !
i, furnisneca aa

1}
i
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striking and apmi-able not to be beard

5
{ {fication to them, or to

without gratification. Io allusion to the
justification pleaded, his Lordship says:

- TR ol KT R E SRR

his Office, opposite Mr. W Dixox’s.

“ T eannot understand how the anthor-
ity of the House of Commons can be
well urged in justification for printing
and publishing a libel upon any person
If the printing were for the use of the
Members of the House of Commons
only, it might be different, but in this
case the printed reports have been bought
in a public shop.

“ With respect to the third ground,
namely, that this is a privilege crmmu-
nication, I am bound to say, as it comes
before as a question for my direction,
that I entirely disagree with the law as
laad down by the Atiorney General. I
am not aware of the existence in this
country of any body of men whatever,
who gan privilege any servant of theirs to
publish a livel upon any individual.—
Whatever arrangements may be made by
the House of Commons with the Defend-
ants as their subjects, I am of opinion
that the publisher who publishes in a
publie shop, and especially for money,
that which may be injurious, and possi-
bly ruinous to-any one of the King’s
subjects, must answer that subject in a
Court of Justice, if challenged for the
publication of a libel ; and I wish to say
so now most emphatically and distinctly,
because I think that if on the first oppor-
tunity that arises 1 a Court of Justice
on a point of this kind being stated, the
point were left unsatis, factorily ex-
plaid®8, the Judge whe sat in that Court
might become an accomplice to the des-

| truction of the liberties of the country,

aind expose every individual in 1t to a

to which no man ought to. be

ibmit.  The case of Rex

wt applicable -to the

eems to me that 1t is not

capable of being urged as

an authoriiy to prevent my stating the

w to be as [ have already stated it. My

ction to you therefore is (suoject to

stion hereafter) that the fact of

. of Commons haviug directed

Ifansard to pablish all the Par-

leports, 1s in itself no justi-

any other book-

seller, if such publication contains a libel
upon any man.”

His Lordship, in char
expressed his entire and
currence in the law as the
Plaintiff’s counsel, 1

In any respect

11
b1y

ng the Jury,
rough con-
</

and begged to adopt
the language of Lord Denman, just cited,

said that he ‘was in
1idgment was given, and

peries rieat satisfaction in heaving
it. His Lordship then proceeded to
comment in terms of strong reprobation
upon the conduct of the Defendant in
casting such imputations upon the Plain-
tiff’s character, withont even pretending
or attempting to prove the truth of any
of them ;—that such conduct was not-to
Le tolerated. At the same time, the pub-
lication of the Report of the House of
Assembly, $o which he was the Printer,
without any comment by the Defendant,
should operate in his favour with the
Jury. That although no amount of
damages couid be any compensation to a
gentleman like the Plaintiff, for the pain
and anxiety such unfounded and injuri-
ous reflections upon, his character must
have caused him and his family, still,
the Jury should have reference to the
situation of the Defendant, and not op-
press him by too large a verdict. Cer-
tainly, he concurred with the Plaintiff’s
counsel, that it could vot be allowed that
the poverty of the Defendant should be
taken as an excuse for his misdeeds. If
a party will iujure another, and has not
the means to pay in his purse, why he
must pay in his person ; and those were
not his owr. words, but the expressicns
of a very learnec Judge in England.—
With reference to the observations wmace
by the learned Counsel as to the system
of intimidation endeavoured to be brought
up to prevent Judges, Jurors, and_otkers
from doing that duty which the solemn
sanction of an oath, as well as a sense of
duty, required them to perform, he con-
curred with him' that nothing could be
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| are heartily sorry to hear it.

more improper; and it was not to be en-
dured that a man should be held up to
public odium by a person who happened

to have the command of such an engine
as the Press, for fearlessly and honestly
doing his duty. On the present occasion
he was sure he was addressing honest
men, who wei'd discharge their consci-
ences withont fear of the consequences.

Virdict for the Plaintiff—£80 Sterling.

Here, then, by this-decision, is the
principle sustained,— that whatever rules
and regulatious the House of Assembly
may lay down for its own government,
those rules and regulations can in no way
affect third parties without the purvie\;v
of the House/ That publication ordered
by the House of Assembly affecting third
parties are not privileged publicaiions,
but that they are altogether within the
scope and operation of the law Courts
wherever the liberty or_ property or cha-
racter of the subject 1s involved. And
what man in the exercise of his rational
faculties could douot it !

Well, then, if libels emanating from
the House of Assembly upon third par-
ties are not to be tolerated by our Law
Courts, it follows that the numerous
slanders in which the several members of
that House are wont to indulge, may also
become sctionable; and we doubt not
that from this time out, if ever the House
should meet again, actions for slander
will be inmumerable.

But what will the intelligent British
reader say to the evidence in the trial of
which an outline is above given—what
whill he say to the fact that a committec
of the House of Assembly report to the
House a series of resolutions against a
public officer, without the slightest evi-
dence to sustaiu them—that the Assem-
bly adopt that redort, and make it the.
subject matter of a charge before the
Home Government! The villainy of
such a course of proceeding against pub-
lic officers, and the object of it, are too
apparent to be misunderstood.

(From ilee New York Gazette, Oct.29.)

Theller and Dodge the two scoundrel
patriots who made their way out of the
¢ Gibraliar of America,” garrisoned by
the flower of the Britisk: Army, have
arrived it seems, in the U. States. We
We have
plenty of that kind of gentry on hand,—
quite enough prebably to cost the Uuited
States three or four hundred thousand
dallars during the ensuing winter. We
do no believe there is the least doubt of
these frontier brigands intention to con-
tinue their onslaught npon the peaceable
people of the provinces the moment the
water courses to afford them the oppor-
tunity of marching over the ice, and of
course our goyernment will be obliged to
keep up a constant militia vigilance upon
the border, or permit such acts as will
endanger the peace of the two countries.
Thought we must say that it would be
very unreasonable in the present Btitish
government to make such complaint
against that of the United States, even if
it were to stand quietly by and let all the
vagabonds on this side the lines cross
over and commit all the enormites they
choose on her Majesty’s dominicns; for
no Government even ¢ried harder to lose
her posséssions than the Bitish Minis-
try to lose the Canadas. 1f they centure
and condemn tc the gallows the villians
who murder, burn, and plunder the well
disposed citizens, the miscreants are either
pardoned unconditionally, or permitted
to escape from the strongest and best
guarded fortresses in the.country  If the
Governor General in the plenitude of his
clemency, instead of hanging them or
transporting them to Van Dieman’s Land,
sends them on ‘a pleasure four to the
delightful climate of Bermuda, the act1s
disclaimed, and the Governor General.
disgraced ! Whbat right bas the wise
ministry of the Queen to find fault with
the United States fo: a little laxness in

the premises 2 It  our opiniop that Sir




