
- -

F MASTER ANDl SERVANT. 575

competent to show that the defendant was the owner

bus." Byles, J. maii: "The. direction amounts to this, that if a servant
sets in thie prosecution of his master's business for 'ho. benefit of hie
mp.ster, and not for the benefit of hiniseif, the master is liable, although
the act mnay in one sense be wilful on the pari, of the. servant." Black-
burn, J., said: "It is admitted that a master i8 regponsible for the. Illegal
set of bi% servant, even if wilful, provideil it was wlthin the ecope of
the servant'% employment, aud in the executioz, of the service for vihicb
hoe wue engaged. That the. Icarneci judge tolN the. jury, and perfectly
accurate, but that atone would flot be enoughi to guide tbeni ini coming
to a correct conclusion,......No doubt what Mr. Nfellishl said ils
correct; it is net univereally truc that every act <lone for the interest
of the master je donc ini the course of tL.e employment. A toutman
mighit think it for the interest of iei miaster t.o drive the< coach, but no
one eould say that it -vas within the scope et the footinan'a employ.
ment, aud that the master would bo liable for damage resulting frein the.
wilful net of the footinan In taking charge of' the horses. But, iu this
cae. 1 think the direction given to the jury waF3 a sufficient guide te
enable theru to say whether the patrticular act w-at donc in the course o!
the eniploymeut. The. learrued judge goum ou V) say that the instructions
giveu to tiie dlefendituts' servant were imnisterial if ha did flot pursue
them (upont whlch ait are agreed) ; aud at the end of his direetiou ho
points out that, if the jury %vere of opinion 'that the truc character
of the act o! the defendants' servant wae; that it was an act o! hie own
and ini order te effect a purpose oi hig owri. the defendautm werc not

re~,n,.ile' That meets the case which 1 have alreidy alluded tri. If
the juiry should crnme to the conclusion that hap did the set, flot tu fur-
ther hi% uaster'e interest or ini the couîrse o! hie enriployment, but froin
private ..pite, sud with the. intention of injuring bis einmy. the defend.
suts wPre flot responsîible. That reninvto aîl' objections, aud meetg the
suggestion that the jury inay have hec uîisled by the previous part of
the sumiug up."

Iu ÎIeuim v, Neîimarch ( 1,466) 112 Allen. 49, the plaiutiffs evidence
teudrd to %hew that, when hie was about twelrc fout awav f rom a baker'a
wagon which wag standing un the sidewalk along wvhieh lm wvas pasîg,
the driver s4lddenly rau out of a bouse, thre% bim lha-%ket iipon thù
wagon. aud jumpedi tu get on t eF1t. alid tlat the lîtrse ilîîunedititelv
stsrted sud struek th plaintîtf as hoe wa% trvinig to escape. It wns lield
that the court had ersuucously refueed au Instrurtion, th-tt "if nt the
timp of the lujury the defeadauts' servant was engaged iu the hbîsi-
nesi of the Mofndant, sud within the seople (if bis duty. se sncbh Qrvaut,
sud he drove the her*e over the plaiutift and did hinm ant injury; the
defendaut ls responsible, whether the act was Jni willully or uegligently,"

lu Brows, v. Boston 1. Vo. (191) Mi 17C4gs. 644, 50 N.1E. (144,
wher e hildren who had brckea un ieo~axe helorging te defendaut while ilie
driver ef -dtaovndaute' Ice.wapra vças abi~eut, werc injured by the punishnîî.nîi


