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this ; and therefora this is flot a new case.
Thare can be no reason for doubting the propri-
ety of that case as decided by the Vice-Chan-
celior Kindersley either in point of principie or
junstice.
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RUTLEDOU -V. DAVES.
Pleading-Defence ccnfe'sing part of a plaintig's demandwithout bringiing ainunt ito court- Pructice.
A defence eonfessing part and traversing the reaidue Ofthe plaintiff's deinand, in au action for a liquidatedsaum,

la good, although the amount so confessed la flot brought
into court

Tudlar v. Furlong, 16 W. R. 981, followed.
[18 W. R. 929.]

Motion on behaif of the plaintiff that the de-
fonce filed in tbe cause be set silde.

The declaration contained the ordinary indebi-
tatus counts, and the endorsement of partioniars
clainied £138 6s. 8d. for board, iodgirig, and
other necessaries supplied to the defendant.

The defence vas-
Te def'endant appears and talces defence to

the action of the plaintiff, end as to so much of
the causes of action in the declaration contained
as relate to the suma of £28 6s. 8d . parcel, &oc;
the defendaut admilîs the piaintiff's dlaim, and
hereby confesses the plaintiff's cause of action as
to the said sum ; and as to the residua of the
causas of action the defendant says that no board,
lodging, &oc, Ito, vas provided by the plaintiff
for the defendant as alleged.

.ames Murphy, QOC. (Keogh vith him), for the
motion.-This plea is embarrassing. A plea
confes8ing part of the plaintiff's dernand without
bringing tha amnount so confesaed into court vas
heid bad in Defrie4 v. Stewart, 11 Ir. C. L. App.
18; and Monahan C.J., says in that case, Ilva
cannot ailov this defence, as the rasuit would ba
to alter the practice of the court, and to render
the payment of money into court unnecessary in
suob cases." In Dun3andle v. Finney, 10 Ir C.
L. 17 1, an action was brought for £ 116 16s. rent
under a leasa; and the defendant, taking " 1de-
fence to the action," pieaded as to parcei of thesum claimed in the first count of the sum mons
and plaint certain 'natters in bar conciuding,
.and, tbeirefoI'e, he dafends the aotion ;" and it

vas beld by the Court of Exchequar that the
defence was embarrassing as being in forai plead-
ed to the entire cause of action, and flot confes-
oing in terms the portion left unanswerad. Tu-
dor Y. Furiong, 16 W. R. 981, wiii be raiied on
by tha defendant. lu that Cas the Court of
Queen's Bench decidad that a defence confessing
part and traversing the residue of the plaintiff's
demand vas good, although the amnount so con-
fessed was not bronght intO Court. Defries v.
Stewart, is, however, a direct authority for this
motion, and this court vili flot be bound by the
deciuion of the Q.îean't3 Beacih in Tudor y. Fur-
long, as it has intimated ini Boule rodent cases.
If this motion ha refused it wiii have the affect
of doing away aitogether with the necessity of
paying into court.

Carton, for the d«Fedant.-The mile le nov
cioariy estabiished by Tudor v. Furlong, that a

plea of confession is the same as a plea of pay-
ment into court, and this defence is good.

Keogh in repiy.

MONAHÂN, C J.-We are of opinion that this
motion must be refused, notvithstanding the
case of Tudor v. Furlong. We think that this
motion vas rigbtly brought forvard, as a differ-
ence of opinion bas existed for soma time betweea
this court and the Quean's Bench on this impor-
tant question of pieading. It is true that this
court in a very recant case refused to be bound
by the decision of Tudor v. Furlong, but va have
nov cbanged our opinion, and in defcrence to the
viewe entertained by the Queen's Bench, and by
the Chief Baron iu the case of Dunsaradle Y.
-Finney, in soma of the observations vhich ha
inakes in his Judgmaent, vo nov hold that this
plea is good. A plea confcssing part of the
action is the sama as if the defandant lad paid
monay into court to that portion of the piaintiff's
demand, and the plaintiff bad markad judgment
for that som. Wa, therefora, refuse this motion,
but without coots.

Notion re! used.
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(Continued from page 196.J
MALIcIL-See 8LANDI.
MARRIAGE SETTLEMENT.

A., after bis Inarriage to B., settled lande in
trust, after their death, for such persons aad
uses as A. shouid by wili appoint, and in de-
fauit of appointment "ifor ail and avery the

... cbiidran " of A. "But" (after some
intarvaning clauses) "if thora bouid not be
any child begottan by A. on B.," than for A.
absoiutaly. B. diad, ieaving four chiidren.
Thon A., reciting bis intent to give up bis
interest and forego bis pover, by a nev deed
granted to the oid trustees bis lIfa-estate in
trust for bis four childran, made a voluntary
covenant vith said trusteas that ha vould not
make any viii vhereby the nev trusts might
b. defest.d, and reieased themn from the oid'
trusts. Latar, A. married C., by vhoma ha
had sovea chiidren, and died ieaving ail bis
property to C. for lite, reniainder to ber chul-
dren. Hleld, that A.'s covenant, &c., vith the
oid trustees wboily raleasad A.'s pover, and
that the cbiidran of both marriages took
equaily under A.'s first settiement, by the
clause "lfor aIl, &o., the cbildran or A.'!-
Isaac v. Hughes, L. R. 9 Eq. 191.

See LixITÂvîONS, STATUT£ 07, 1 ; PoWEHla
1, 4; VOLUNTARY CONVETÂNCE.

M&uuxun WOMAN.-SU HUBBAXID ANI) IFI
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