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are not necessary to be decided in this case,
namely, whether the affidavits filed in the appli-
cation for the attachment are properly entitled,
and whether sub-sec, 7 of sec. 8 requires that
the twe persons to speak to the facts and cir-
cumstances constituting insolveney within the
meaning of the Act, must or not be other persons
than the creditar or his agent testifying to the
debt. I entertain no doubt that it is proper to
entitle the affilavits with the nawmes of the
plaintiffs and defendants as in the form F given
in the statute. The 18th sub-sec. of sec. 11
enacts that the forrmas appended to the Ast, or
other furms in equivalent terms, shall be used in
the proceedings for which such forms are pro-
vided, and it appears to me to be always best to
follow the forms given by an Act. 'The very first
paragraph of the affidavit speaks of a cause,
although, strictly speaking, there is none uutil
the writ issues, and of a plaintiff in the cause.
The second speaks of ¢ ths defendant” as like-
wise does the third, These expressiors plainly
point to the cause in the title of the affidavit,
and if this should be omitted the frame of the
body of the affidavit would be insensible.

It appears to me also that sub-sec. 7 of sec. §
is complied with, although the creditor or his
agent deposing to the debt should be also one of
the two persons testifying to the facts and cir-
cumstances which are relied upon as constituting
the insolvency. I see no reason why we should
introduce into the statute the word ¢ other,”
which the legislature has not thonght fit to in-
troduce between the words <“two” and < credible
persons” so as to make it read ‘¢ and also shew
by the affidavits of two other credible persons,”’
&c. It might be that a creditor and his clerk
could give the clearest evidence of insolveney
and liability to compulsory liquidation from the
lips of the debtor himseif to them in private
which could not he established otherwise, and in
such case, although there were two credible per-
sons, the attachment might be deferred injuri-
onsly to the ereditors, but whether it would be
desirable or not desirable to have two persons
other than the creditor to speak to the acts of
insolveney it is sufficient to say that, in my
opinion, the statute does mot say that it is
requisite. It is said that the preceding clause
indicates the intention of the legislature that in
Upper Canada the creditor should not be one of
the two becnuse it provides that in Lower Canada
the creditor alone may prove the debt and the
acts of insolvency. Why the creditor alone
should be deemed suficient in Lower Canada
and not in Upper Canada I cannot say, bug
1 see no necessary inference from that, that he
cannot be one of the two reguired in Upper Cana-
dn. If thelegislature intended to exclude him it
would have been very easy to have done so by
the insertion of the word ¢ other,” moreover the
form of affidavit given is the same in Lower
Canada and Upper Canada for the creditor to
make, and plainly contemplates that he may
giate the facts relied upon as rendering the
debtor insolvent.

* The defendant shortly afterwards sold the mortgages
and absconded from the connbry. —Rzep,
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One H. sold to defendant timber
aftoe ds conveyed and gave }
1o The defendant proc mbe:
Held. that the title to land was not in question, and that
trespass to land would lic in the County Court.

ing on his land, and
i F i ud to

This was an action of trespass. The declara-
tion contained two counts: lst. trespass to the N.
W. % of lot 26, in the 13 con. township of Hani-
ingdon. 2ad, That defendant converted to his own
use and posseasion certain trees of the plaintifi’s.

Oun the trial the plaintff after proving that
defendant entered on the M. W. 3 of lot 26, in
18 con. of Huontingdon, aed cut down and cut
into saw logs a certain number of trees and took
thom away, put in a deed from one Hicks to the
plaintiff of this por of lot 26. He also gave
evidence that plaintiff had also used acts of
ownership over it, by taking off building timber,
staves, and waggon spokes; and that there was
a fence between this and the remeinder of the
lot occupied by Hicks. The plalntiff fix z his
evidence applicable to lot 6 instead of 26 men-
tioned in the declaration, asked leave to awend
and the dsfendant’s counsel asked leave, if leave to
arend, granted to plead avew, which was granted,
on condititon that he should be atliberty to doso.
The plaintifi’s counsel declined the amendment on
these terms. On the part of defendant, his fore-
man swore that he purchased the timber from
Hicks, and paid him for it. The lot was shewn
from the evidence to be a wild lot, not enclosed.

At the close of plaintifi’s case, defendant’s
counsel moved for a nonsuit, on several grounds
which were overruled. The case went to the jury,
and verdict for plaintiff.

In last term defendant moved for a new trial
on the grounds: 1st. that plaintiff did not prove
that he ever possessed the land on which the
allegod trespass was committed, nor any title
thereto.

2nd. That the judge permitted plaintiff to pro-
duce and prove the consideration of a deed from
one Hicks to plaintiff, without which no right of
action could have been made out in plainiff. He
also asked for a stay of proceedings, on the
grounds that the title to lands came in question,
and that on production and proof of the title
from ITicks’ title was at onse brought in question.

Suerwoon, Co. J.—It appeared in evidence
that Hicks was in possession of the whole of lot
number 6, as much as any person could be in
possession of a wild lot, and that while in such
possession, he conveyed the north-west quartier,
on which the trespass was committed, to the
plaintiff. This appeared to me at the trial (and
I have seen nothing since to change my opinion),
to give him a sufficient possession, taken with
the acts of ownership exercised by himseif to
enable him to maintain this action. He proved
a prima facie title, which was not in any way
controverted by the defendant.

The question of jurisdiction is an important
one, and on the whole, I cannot say, I am free
from doubt. The County Court Act gives to that
Court, jurigdiction in any action except the cases




