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DIVIsIoNAL COURT. DEcEmBRR 26Tni, 1911.

D'AVIGNON v. BOMEPLITO.

Assignments a.nd Fret erences-Chattel Mort gage Made by In-

solvent-SecurityI for Current Promssory/ Note and M1oneys

Advanced to Satisfy Execittjon-Asîglment for Benefit of

Creditors witini ,ixty Days after Chattel Mort gage Gitie,

-Actiýon by A5 gjglee-Onus.signments Act, sec. 5(4)-

Prefercfltial Payrncnt-Accouflt of Proceeds of Goods Sold.

Appeal by the defendant from the judgxnent of Boyd, .

ante 158.

The appeal was heard by FALCONBRIDGE, C.J.K.B., Barr*oN

and LATc11FORD, JJ.
J. F. Boland,- for the defendant.

J; W. G. Winnett, for the plaintiff.

LATC1IFORD, J. :-This appeal is frorn the judgrnent of hig

Lordship the Chancellor setting aside the chattel mnortgage

given to the defendant by his son on the 4th Novieiber, 1910.

The son's assignmdflt for the general benefit of his creditors was

made on the 6th December, 1910, less than sixty days af ter the

transaction attacked by the plaintiff. In .the cireuminnes, 10

Edw. VIL. eh. 64, sec. 5, creates the presuniption that the

chattel mortgage was made with intent to give the defendant

an unjust preferente over the other creditors of his insolvent

son.
There was no evidence adduced sufficient, in the opinion of

the learned Judge who heard it, to. remove the onus which the

statute casts upon the defendant. Af ter a careful perusal of

the evidence, I arn satisfied that the facts migtht well have been

found more strongly against the defendant. As found, however,

the application to them of the provisions of the atatute was, 1

think, quite properly. made.

The appeal fails and should be disrnissed wîth eosts.

See Stecher Lithographie Co. v. Ontario Seed Co., 22 O.L.R

577, and 24 O.L.R. 503.

FÂLCONBRIDOE, C.J., and BiTToN, J., agreed that the appea

ehould be dismissed with costs.


