
113]GAGNON v. HAILEYBURY,

Action by plaintiff alleging that the defendants negli-
gently allowed grass, weeds, logs and other combustible
materials to accumulate during the dry season of 1913
on the streets of the municipality near the plaintiff's
property; and that; they wcre further negligent in un-
duly delaying to respond to au alarm of lire sent in by
the plaintiff, which if promptly responded to would have
avcrted the destructioni of his bouse and stables, whereby
he sustained a loss of $700.

HON. MR. JUSTICE LATcIIFORD :-At the close of the
evidence, I expressed opinion tbat upon the faets, as 1
found them, as wcll as upon the law, as 1 uiidcrstood it,
the plaintiff liad failed to maIe ont a case. Ilowcver, 1
dcferred giving judginent, so thiat t1w plaiaitiff's vounsel
inight have an opportunity of suiiltting,- authority to Sup-
port the conterntion hie so vioosyadvanccd at the
time. Hie niow informs me that in siwh aiithority eau be
found. lEven had a elear case of ngetof iiity by the
lire chief been miade ont, and not moircly as -!stablished, a
slight error in judgment as to the imnceof the danger,
and some delay on. flhe part of the tire departmoent in nrriv-
ing on the scenie, the plaintiff wouild stili be without redress.
The municipality hiad powcr to de(an1 tic streets of grass,
weeds and other mnaterials, but it was not obligred to exercÎse
that power. It had and exercised ti,( right to, establish a
fire brigade, but here again thle st atute is rnerely permissive.
No legal obligation restcd on tIc town-i to bave its l'ire de-
partment viiln n prteig crprty of the rate-

payerg from lire. Indeed, ladl th ire nn refused, instcad
of d1elayed, to respond to tIlaint' eai for their aid,
thie town would not be responsible for" tc dP 1am1ý ages which h e
sustained. It is not a case where a direct tort was oc-
casioned by thie firemen acting as servants of the muni-
pality. If the fireinen liad aul damage to th(, plaintiff

while emiployedl in thie performance of their duties, thc de-
fendants mliglit be hiable, as was held in llcseth v. Tor-
oibto (198, 5 A, R1. 449. In that case the plaintift's son
waq k-illed whîle standing in a publie street by the rufl-
away horses of a steam lire engine of thc defendants. The
jury found that the horses had not Icen kept under proper
control. Thei nu1.rim re.,pioi1eai supeior was beld applic-
aible; but iL was at the saine time pointed out-Burton, O.J.
0., at p. 451-that no private action would lie against a
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