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"It is impossible ta enumnerate as a distinct proposition
not probable cause; which has nmade me doubt, or at least r~
ble cause heing matter of law'(a) 'I'he existence of ' rea
probable cause' is an inference of fact. It must bc drawn
circumstances of the case. I regret, therefore, to find the la
it is an inférence ta be drawn by the judge and flot by the ju

One of the inconiveniences arising from this depa
ordinary practice ivas poinited out by Lord Colotisay
la,c cited, vii.., that the rule according to which the e
probable cause xvas establishied by bliewing a state of cir
upon whichi a reasonablc and discreet person wvould
involved the anomnaly that the judge had to deterin
impression the circumnstances would have made on his

lie being a lawycr, but what impression they ought to
on the minc of another person, probably not a lawye
serious defect in the doctrine is that thc result of alli
operate in connection with the ru le, already retèrred to
that the jury are entitled to consider the absence
cause amnong the circumnstances bearitng upon the qt-!st
the defendant %vas actuatcd by malice is that, as *was
ini a i'ecent case, there mnay be two différent and oppos

in the samne cause upon the saine question of probablo

by the jury and the otherby the judge. (i)

i.la ntî/nV. llilkço;l 1852) 8 Q, H.- 378, pet- Lord Cailipbel

(61 l.isti' v. PVJerVma (1870) L.R. 4 ILL. 21, per Lord We
p~are the remlarks ot Lord i31),for pl ' wO said lie, wKa
u,îderstatnd ini wliat ot sentie thie existence of* probable cause Co
a lttlestioni of law thai t ait %vas determiinecl hy the judge, atnd p
the elfect of tie rule 'vas Iliat a verdict iii cases of tlîis descril
twrninally the verdict of a jury. Lord I Iatherle 'y also regretted th~
of probable eause slîuuld no' bel let't u tile iurv vvhol, as they hear
and saw the demleanour d" the 'vituess4em, wuul;d bin a good pos
%v'hat degree of trutit it 'vas reasonable and proper thaât t he persot
inf'ormuation %vas giveti should rep~ose in his informant.

(d) UÙÀxk v. Faulkner (f881) S QR K) M t6. IlAblsence of reas
said Hawkins, J., Ilt be evidence ot* niaIL:ce must bc absence ol
the opinion tif the juiry tlîem.selves, and 1 do niot thinik they cou
told tu consider the opinion of the judge tipon that poinlt if it diffe

zî ~owui-as il po4sibly nîliglît, and lin somne cases probably %vouldic-A
ttiltir votisidt'ratio,î ini dotermningiii whethoir there 'vas mialice or nul
lîowevt'r, 'viii their fitidinig relieve the judge tif the dut>' of d

'.~ 4himiself the question of' reasonable cause as an týssentiail eleinor
O %Vanît of reasonabIe eause is for tlie judge altne to determile

round, for tlic jury evea if îlîev should think there %vas 'vasn
cause. tulgtît nevertlîeless think ilint thie defendant acted htiesi

* ill-wiIl, or any other motive or doLsire titan to do 'vhat ie botta tide
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