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patient, and a claim by solicitors to lien for costs on the money paid into
Court hy the Garnishees.

ld, i. The municipality had the right to recover under s. 93 of the
Public Health Act.

2Solicitors have no lien for their costs iii Division Court proceedings.

1provinice of MUanlitoba.

f K!NG'S BENCI.

Richards, J.] Fox v. ALAN [NOV. 19, 1902.

ï ~iî?ight ana' Jfeasures Act-Buiiden of Proof of i//ega/i>' - J5Juniary
paî;nent- .pproppriafion of Jayments.

County Court appeal. The chief part of the plaintiff's caimn was for
the pi ice of threshing oats and wheat for defendant, and the defence was
that the quantities had been ascertaitied iii a mainner 1 rohibited b>' s. 21 of
the %Veights and M easures Act, R. S. C. C. i1o4, and thait therefore the plain -
tiff could not recover. It appeared fromn the evidence that the oats threshed
hod been ineasured by the bag, but if also appcared frorn a statement
rendered to plaintiff by defendant that lie had credited plaintiff with the
amunt of his accounit for thresbîng the oats, and charged him with certain
items, dated prior to ail) other credit to plaintiff, and amouniting to about
the same as the price of threshing the oats.

Ili/, following the ride in (Ya 'ton's case-, that defendant had appro-
priated the ainount of his said charges in seutlenment of flhe price of thresh-j j~ q.in, the oats and, following Ifuiics v. Chiambers, 14 M. R. 163, that hie
could not now set off such amouint against thic price of threshing the
wheat.

I & As to the thiresluing of the wheat, the bargain was that defendant was
1 iè to pay 5 Y4 Cents per bushiel by car measurenient if it was clean, if not, theiî

b>' bag measurement, neither of which mode woutld bc legal under the
'tlut liTe defendant offcred no evidence, arnd there was no express

Nti testimony as to how the whcat liad lîcen nicasurcd, l)ut flhc trial jtidge beld
that the lîroper inférence was that the measurenient had been by the hag.z 'i l)efendant iii the statement rendered to plaintif lad creditcd himi wth

gthe threshing of 4,597.20 bushels of wheat it 5! cents lier buslhel.
Ikld, following Ifainburî'ý v. CYjaitmber-s, ro M. R. 167, that the trial

J vdge was flot bound to draw such inférence in a case where it wvould
)nale defendant to evade payîîîent of an honest claim ; that, as there was

no conflict of testimiony, the applîclate Judge was free to follow bis own
views as to the conclusions to be drawrn fromi the evidence; that the


