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that; Dr. Hlastings was not even asked as to the working of
his car, and that upoil the argument it was not even sug-
gested that; the Hlastings car was not efficient and satisfactory
in every respect.

Again, the vendor, as I said, is a dealer in nieter cars.
This transaction was in a sense a sale by. sample--the Hast-
ings car. It is not enougli, even if the defendant bail been
able tn do this, te shew that the car furnished was a copy or
duplicate of the car sold te Hlastings. The defendant was
bound to supply a car reasonably fit for the purposes for
which At was intended. Drummond v. Van Ingen (1887>,
12 A. C. 284; Mody v. Greýgson, L. R1. 4 Ex. 49; Randall v.
Newson, 2 Q. B. D. 102.

What was the cause of this car not running properly, does
net clearly appear. The defendant, who was, 1 think, more
coinpetent te speak as an expert than any ether witucss, said
he could not even hazard a guess as te the cause. William
Burke, called by the defence to give expert testim~ony as wel
as evidence 6f fact, said that a car of this class should run in
cold weather sixty or eighty mile$' without being re-charged,
that such a car, even if hall-charged should climb any hili
in or about Toronto, and that if the car shewed the lack of
pewer and other deficiencies complained of, there must be
something radically wrong.

A good deal of evidence was directed to shcwing that the
battery was flic cause of the trouble, and to controerting
this. It dees net greatly matter what was the cause. The
case is not tlic weaker for the plaintiff, if the battery were
not the cause. But a point developed by the defendant him-
self, late in the trial, is important: viz., that the car prob-
ably neyer had a proper primiary charge--that te propcrly
sat urate the- ccll plates of thie battery, would take at least
f rom eighteen te twenty or twcnty-four heurs, and that~ with-
eut tis it could net be expected that the car would work
properly. Who sheuld have seen te thîs? Thc plaintiff was
neot even advised ef the need of it, The excuse fer net prop-
erly charging it is that the plaintiff was in a hurry to have
possession ef the car. IIow could tbis be an answer in any
caseSC? The tume when the plaintiff is said to have been in a
hurry was many weeks after the time stipulated for delivery.

Thiere will be a stay of enction for thirty days.


