
THE ONTARIO WEEKLY REPORTER.

1 amn unable to construe the power of sale in the sainiE

manner as Mr. Justice Street. lie thinks a sale " by " giving
15 days' notice must be taken to mean to sdi " aîter givi ng
or ifirst gîving," or sirnply "giving," the required length
of notice. 11e says the giving of the notice was a condlit iou

to be perfornied, in the absence of which no authority to uelt
arose; that the stipulation did not require a sale byýI aui i.
and therefore the bank vere entitled under it to seli eil ler
by private sale or by publie auction. 1 cannot adop t th ýat v iew
of the power, because it eliniinates from the contract t1iw

word " by," which we are not at liberty to do. Thei 15 1da ys
published notice was the means agreed upon for effecting the
sale. The notice was published, but it effected nothing.
The bonds were stili unsold, and it is not pretcnded thiat,
the sale to the respondents was effcctedl by the flot ioe.
The notice was of a sale by auction, and 1 think that is wh-Iat
the contract intended. That is apparent from the power
given to the baik to buy in and rescîl, and 1 think the liankj
had ne power to sel otherwise than by auction. The safle ini
question was made by private contract, and 1 tbiIk the b)zink,
had no power to do that. IBut, even if, after the sale by
auction in pursuance of the published notice had failed, it
could be held that then flec bank liad power to seli withouto
f urther advertisernent, I think this sale cannot and ouiglt flot
to be npheld as a valid sale of these pledged bonds. 1 n Storv

on Bailments, 9th cd., sec. 310, a work which ever sinee ita
first publication in 1839, lias been cited in England as ana
authority, it is said: " The cuirnîon law of England existing
at the tizue of Glanville seems to have requîred a judicial
proccss to justify a sale, or at least to dcstroy thie riglit of
redemption. But the law as at prescrnt established leaves, an
electien te the pawnee. Hie may file a bill in equity for fore.
elosure and sale, or hc niay proceed ex inero inotu, upoei
giving due notice of hia intention to the pledgor. In thç
latter case. if the sale is hona fide and reasonialy nmade. il

will be equally obligatory as ini the first case. iBt ta udicial
sale is inost adrisable in cases of pledge3 of large valuie, a th,
Courts wateh auy ether sale with uncommon jealokisy a
vigilance; and auy irreguilarity may bring its validity in. (lues.
tien."

There is very littie autihority that I have feund in th(
English books as te %vletiier, or whenl, a sale of a p1dgb
private centraet mnay bc mnade, but ini the U7nitel 'States thý


