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with ten typewritten

As a matter of construction they are 
sums provided in round figures to en
sure performances by the Company of 
several different clauses, varying con-/ 
sfderably In importance and not sur$,; 
provided by the terms of the contra 
as a pre-qualification of damag f 
likely to flow from specific breaches 
thereof.

11. In my opinion the damages re
coverable by the Government In any 
event are unliquidated and not limited 
by any of the provisions of the 1901 
Agreement. The Government of course 
would have to give credit for the 
$260,000 security held against any 
damages they might recpver. The 
measure of damages would be the 
ascertained amount of the actual loss 
to the Government by reason of the 
Company’s failure to continue the 
maintenance and operation of the 
Railway in accordance with the sev
eral contracts. The main problem 
would be to ascertain the extra cost 
resulting from the maintenance and 
operation of the system under sub
stituted arrangements based upon the 
requirements of the contracts. The 
circumstance that nothing was being 
paid -or the additional equipment, 
etc. would have to be given effect to 
by way of discount from the total sum 
awarded, because this release from 
payment operates to reduce the total 
loss.

12. The question as to what course 
the Government should take in this 
matter is really one calling for a 
practical business answer. I have in
dicated above that in my opinion the 
Government have in substance a good 
claim both to take possession of the 
railway and to recover damages from 
the Company. But when one descends 
from the realm of theory to*the firmer 
ground of practical affairs, I see the 
gravest possible difficulties in sub
stantiating the case.

In the first case the Company will 
offer the most determined resistance. 
If the Government attempt to seize 
the railway system (and by the way 
how do they propose to do it?) the 
Company will go forthwith to - the 
Courts (not forgetting appeal to the 
Privy Council) for injunctions and 
even if the Government are there 
first, what possible directions could 
be given by the Courts to a recusant 
Company for securing the continuance 
of railway operation. The Company 
will consent to nothing and I really 
do not see what steps the Govern
ment could take to get effective con
trol and then maintain proper ser
vices.

The steamship and. express ser
vices of the Company are-wholly out
side the forfeiture clause.

How do the Government propose to 
correlate them with the forfeited 
railway system?

Further, when it comes to an as
certainment of damages, it is all very 
well to say that this must proceed on 
the basis of the extra cost entailed 
or the loss sustained in consequence 
of the Company’s failure to continue 
railway operation.

It must alarm any reasonable law
yer to reflect how such a claim could 
be adequately framed or presented.

One must also bear in mind that the 
Company has in all probability cer- I 
tain sound cross claims, e.g. for ex- : 
tra services rendered at the express 
or implied request of the Government 
during the war and otherwise, and it 
may conceivably turn out that the 
Courts take a view in the Company’s- 
favour of some of the contentions

Varietiespon between the

In my opinion the contention of the 
Government is correct. The Govern
ment have an obligation inder ss. 4 
to pay the “actual” loss of operating 
the Railway during the term of the 
Agreement, and there is a proviso that 
if “such” losses exceed one and a half 
million dollars, “such” excess shall be 
borne by the Company. The words 
actually used refer only to ascertain
ed and not estimated losses, and it 
would be ultra vires the Government 
to have over public moneys to the 
Company, except upon a b*is of ac
tual loss from time $o time ascer
tained. The section gjves power to 
the Government to make interim re
coupments but not interim or indeed 
any advances, 
that the Company had no 
cease railway
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■ender the1. The first question submitted to 
me is whether the Government is 
bound, to pay to the Railway Company 
$1,600,000, although the actual loss in 
operating the railway had not 
amounted to that sum. In my opinion 
they are not so bound. Clause 4 of 
12 Geo. V. c. 16, imposes on the Gov
ernment' the obligation of paying the 
actual loss incurred in operating' the 
railway up to a maximum of $1,500,- 
060. It is impossible to construe this 
as imposing an obligation to pay $1,- 
600,000 unless and until a loss of that 
amount is incurred ; nor does it im
pose any obligation on the Govern
ment to make advances in order to 
finance the working of the railway.
By its refusal to operate the railway, 
unless the Government advance funds 
for that purpose, the Company had 
committed a breach of its obligations 
under Clause 4 of the 1898 Agree
ment; and in my opinion this is a 
breach going to the root of the Agree
ment between the parties, and 
amounting to a repudiation by the 
Company of its obligations thereun
der.

2. The Government has In these 
circumstances two alternative courses 
open to it; it can (1) accept the re
pudiation and treat the contract as 
thereby determined, or (2) refuse to 
accept the repudiation and to treat 
the contract as still alive. The rights 
of the Government vary according to 
the alternative which they may 
select.

8. If the Government elect to treat the 
Contract as determined it is at an end 
for all purposes. There is therefore 
no obligation to go to arbitration ; 
there is no obligation to buy the Com
pany’s rolling stock or improvements; 
the rights and interests which the 
Government sold in 1898 and re
purchased in 1901 remain in the Gov
ernment freed from any claim by the 
Company; but the Government has no 
right to the rolling stock or improve
ments added by the Company, since 
its only right to these would be by 
virtue of the forfeiture clause of the 
Agreement, and the Agreement is at 
an end. Thé Government could bring 
an action for damages ; the measure 
of damage is discussed later in this 
opinion.

4. If the Government elect to treat 
the Agreement as still in existence 
their rights are regulated by its pro
visions. These rights would seem to be 
(1) forfeiture under Clause 38 of the 
1898 Agreement, (2) penalties under 
Clause 27 of the 1901 Agreement, (3) 
damages to be assessed by arbitration.
These remedies require careful con
sideration. 1

5. An important point arises under 
the forfeiture clause, in my opinion j 
the property forfeited to the Govern- 1 
ment by virtue of that clause is the ! 
railway as it exists at the date ot for- !
-feiture, including all additional roll- | 
ing stock and other improvements pro- ' 
vided by the Company since 1898. By that any damages which the Govern- 
clause 2 of the 1898 Agreement the ment may be entitled to recover will 
term “railway” includes all rolling , be extraordinarily difficult to prove, 
stock, buildings and structures “pro- j1 can also see great difficulties arising 
“vided and to be provided, and all in enforcing the forfeiture clause 
“other materials accessories and should the Company refuse to ac- 
“equipments, \he property or to be- quiesce. It seems to me therefore that 
“come the \property of the Govern- the case is eminently one in which 
"ment, In connection with all or sing- every effort should be made to ar- 
“ular the line or lines of railway.” The rive at a friendly settlement, if rea- 
definition is obviously copied from sonable terms can be found. I am 
Clause 1 ot the operating Agreement confident that my construction of the 
of 1893, and is not very apt; but in Agreement is correct; but the litiga- 
my opinion the effect is as I have tion necessary to establish it will be 
stated. By Clause 8 of the Agreement protracted/and e xpensive, and the out- 
itself additional rolling stock and come on the question of damages is 
equipment, etc., as required by the de- impossible to foresee with any cer- 
velopment of the trafflx Is “to be pro- tainty. I gather that the Company has 
vided” by the Company ; and under certain claims against the Govern-

which 
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operation and that 
they are in default. ,

2. The rights and powers of the 
Government depend upon:

(a) Whether the defAult is a 
breach of contract "going to its root" 
and constituting an entire repudia
tion or merely a subsidiary breach, 
giving rise only to a claim for dam
ages.

Cessation of operation , is such a 
vital matter that I have no hesitation 
at all in saying that it amounts to 
entire repudiation.

(b) Whether, assuming the default 
amounts to entire repudiation, the 
Government elect to treat it as sueh 
or not. They may do so, but they are 
not bound to do so. If they do so, 
then their only claim is for damages 
flowing from the breach. The con
tract is fully and finally over and 
none of its terms remain. If they do 
not do so, but continue to treat the 
contract as subsisting, then in addi
tion to a claim for damages to be 
assessed by arbitration they can ex
ercise their special powers under the 
agrément itself, i.e., forfeiture, and 
claim for penalties.

3. I defer advising as to what 
course or steps the Government 
should take to preserve its rights or 
to provide for the continued operation 
of the railway until a later stage of 
this oponion. (See paragraph 12 be
low.)

4. In my opinion the powers of the 
Government under ss 38 of the 1898 
Agreement are wide enough to enable 
the Government to seize the Railway 
as a whole and in the state in which 
it is at the date of the forfeiture. The 
Government by ss 39 sold to the 
Company their reversionary inter
est as at that date, but by ss 38 the 
Company charged to the Government 
the entire Railway as a continuing 
ta’nty. I gather from the Company 
security for its proper operation by 
the Company during the term of the 
Agreement and did not limit the 
subject matter of the charge to the 
Railway as then existing. All sub
sequent additions of every kind 
covered by the definition clause 
(ss 2) in my opinion become subject 
to and embraced by the charge—from 
the moment that they are appropria
ted to the use of the Railway. It 
is true that if the agreement had
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I hereby give notice that it is my 
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I is my intention to pay the said 
hidend. regard being had only to the 
kirns of which I shall then have had
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Water Street, East

Strainer allow technicality to obscure prac
tical Judgment. Any litigation would 
be protracted, uncertain, exceedingly 
costly and in the last resort would in 
my opinion inevitably become the 
subject of a compromise. If this view 
la correct, it seems to me plain that, 
notwithstanding the forensic strength 
of the Government’s case, steps 
should be taken to offset an early 
settlement. I have naturally taken 
into account the views of those, who 
favour the forfeiture of the railway 
and the institution of legal proceed-: 
Ings, but after weighing, the matter 
most anxiously and deliberately, I 
have come to the conclusion that itj 
would be only consonant with the 
public interest to reach by negotia
tion at the earliest possible moment 1 
a proper basis of settlement.

F. T. BARRINGTON-WAR». / 
Temple, E.C., 27th Sept., 1922.

Potatoes.

Turnips.
One Carload 

(400 Bags)
BRAN.Milk Pails

F. McNamara
’PHONE 393Strainers QUEEN STREET

ater Pails
NEWFOUNDLAND FOLIOBirch junks, finest quality 

for sale cheap; also dry 
kindling wood delivered 
daily to any part of city.

would Involve the further difficulty KarriilOrfftn-Warn
that probably many of the tools, cars ____
and other equipment which existed in I propose in this opinion to state 
1898 have become worn out before j as definitely as possible what my 
1923; and yet if the word “revert” has . views are upon the several questions 
the effect claimed it would seem that raised, but I desire to say in the fore- 
all these ought to' be returned to the front of this opinion that nearly all 
Government I see nd inconsistency In these questions turn . upon points of 
reading clause 39 as, transferring all construction, as to which nobody can 
the Government's interests in the rail- ! ever be confident that another mind 
way at the date of sale to the Com- [ may not take a different or indeed an 
pany, and clause 38 as transferring ’ entirely opposite view.. Further the 
all the Company’s interests in the , earlier part of this opinion must be 
railway a$ the date of forfeiture to the 1 read subject to my observation at the
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