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yention to pay a Dividend

bie steps to see that particulars of
e the 16th July 19283 next; after
b said Dividend, regard being had

hen have had ,notice.

B what amount, they are

ll

4

x of September next, when candi-

, must be prepared to lbpu!‘ be-

the Commiittee,

Appll(‘atlons with tel_x,'
jes of certificates and
E s must be lodged with the under-
_ed not later than Saturday the lith
“pwmber next.

e foll owing are the conditions un-
which candidates are eligible to

ppete: —
They must,) be British: subjects
and unmarried.

They or their parents must have
domiciled in the colomy for five
years immediately precedlng the
gelection.

They must have completed their
second year at some recognised
degree-granting University or
College before going into resid-
ence at Oxford.

y They must have passed their
nineteenth birthday, but not
nave passed their twenty-fifth !
birthday on October first of the
year for which they are selected.

be sub-

e

A

@irth certificates
jited)
forms of application can be obtain-
ifrom me at any time.
\. WILSON, Secretary,
council of Higher Education.

june20,6i
NOTICE.

WDRIDGE & CO, LIMITED, IN
LIQUIDATION.

must

[ hereby give notice that it is my
in the
pve matter, and that all persons-hav-

claims against the Company should

oh claims) are filed in my office be-
gich date it is my intention to pay

gly to the claims of which I shall

ERNEST R. WATSON, Ligunidator,
t of Montreal Building, St. John’s,
Newfoundland.
§OTE :—Creditors. may ascertain by
ephoning to No. 560 whether, and
already

geduled as Creditors. junel9,21i

» election of the Rhodes Bchohr b
924 will be completed in the last |

Ample supphes of
| FRESH LOCAL EGGS

now coming forward.

e

"WE CAN SUPPLY
YOUR NEEDS.

Soper & Moere

Phsme 430-302 P, O. B, 1345,

A Range with a Record

Wm. J. Clouston, Ltd.

AGENTS.

184 WATER STREET.
may19,s,tu,th,tf

fis my intention to pay the said

NOTICE.

ALAN GOODRIDGE & SONS.

Thereby give notice that it s my in-
ption to pay & Dividend in the above
ptter, and that all persons having
gims against the firm should take

5 to see that particulars of ‘such
iims are filed in my office before the
bk July 1928 next, after which date

iidend, regard being had only to the
eims of which I shall then have had
ptice.
ERNEST R. WATSON, Trustee,
of Montreal Building, St. John's,
Newfoundland.
MTE :—Creditors may ascertain by
fitphoning to No. 560 whether, arjd
what amount, they are already
ieduled as Creditors. junel9,21i

Strainer
Milk Pails
Milk
Strainers
ater Pails

and ceilings—have them

If you wish to make a
good job of your walls

sound proof, well insulat-
ed and give them a beau-
tiful finish use

TEN TEST
FIBRE BOARD.

Prices can be had from

W. J.ELLIS.

jan30, Gmoe,
N

(

HERE AGAIN

Crown Porter.
Crown Lager.

Royal Ale.
TRY IT.

BAIRD & CO.,

Water Street, East.

Kmdlmg Wuod

Birch Junks ﬁnest quality
for sale cheip,, also dry |t
kmdlmg wood  delivered
dai]y bo any-wt of c:ty

X ‘The first qnestlon subnmet! eo
me is whether the Govemmnt is
‘bound to pay to the Bauweycompm
u,soo 000, althongh the actual loss in
‘operating the ‘railway had ' mot

‘| amounted to that sum. In my opinion
| they .are not so bound. Clause 4 of

12 Geo. V. c. 16, imposes on the Gov-
ernment the obligation of paying the
actual loss incurred in operating the
railway up to a maximum of $1,500,-
000. It is impossible to construe this

i{ as imposing an obligation to pay $1,-

500,000 unless and until a loss of that
amount is incurred; nor does it im-
pose- any obligation on-the Govern-
ment to make advances in order to
finance the working of the railway.
By its refusal to operate the railway,
unless the Government advance funds
for that purpose, the Company had
committed a breach of its obligations
under Clause 4 of the 1898 Agree-
ment; and in my opinion this is a
breach going to the root of the Agree-
mernt ° between the - parties, and
amounting to a repudiation by the
Company of its obligations thereun-
der.

2. The Government has in these
circumstances two alternative courses
open to it; it can' (1) accept the re-
pudiation and treat the contract as
thereby determiped, or (2) refuse to
accept the repudiation and to treat
the contract as still alive. The rights
of the Government vary according to
the alternative which they may
select.

3. If the Government elect to treat the
Contract as determined it is at an end
for all purposes., There is therefore
no obligation to go to arbitration;
there i8 no obligation to buy the Com-
pany’s rolling stock or improvements;
the rights and interests which the
Government sold in 1898 -and  re-
purchased in 1901 remain in the Gov-
ernment freed from any claim by the
Company; but the Government has no

right to the rolling stock or improve-‘

ments added by the Company, since
its only right to these would be by

{ virtue of the forfeiture clause of the
*Agreement and the Agreement is at

an end. The Government could bring
an action for damages; the measure
of ‘damage is discussed later in this
opinion.

4. If the Government. elect to itreat
the Agreement as still in - existence
their rights are regulated by its pro-
visions. These rights would séem to be
(1) forfeiture under Clause 38 of the
1898 Agreement, (2) penalties under
Clause 27 of the 1901 Agreement, (3)
damages to be assessed by arbitration.
These remedies require careful con-
sideration.

5.”An important point arises under |
the forfeiture clause, in my opinlon;
the property forfeited to the Govern- |

ment by virtue of that clause is the

railway das it exists at the date of for- |

feiture, including all additional roll-
ing stock and other improvements pro-
vided by the Company since 1898. By
clause 2 of the 1898 Agreement the
term “railway” includes all romng
stoek, buildings and structures “pro- |
“yided and to be provided,

‘“‘other materials accessories and

“gquipments, the property or to be~

“come the\property of the Govern-
“ment, In connection with all or sing-
“ular the line or lines of railway.” The

definition is obviously copied troml
Clause 1 of the operating Agreement |
{ of 1893, and is not very apt;

but in
my -opinion the effect iz as I have

| stated. By Clause 8 of the Agreement

itself additional rolling stock: and
equipment, etc., as required by the de-
velopment of the traffix is “to be.pro-
vided” by the Company; and under
clause 8 of the 1893 Agreement which
is .to be read in connection with the
1898 Agreement such additional roll-
in¢ stock, etc., “was:to become the
property of the Government.” _As I
read the Agreement the railway is to
be forfeited and to revert to the Gov-
ernment on the happening of certain’
events in the state in which it then is;
and 1 think it is stressing the word
“pevert” too much to suggest thal«lts
effect is to limit that which is torfeit-
ed' to such part of the railway as be-
longed to the Government at the date
of the agreement. This conethetion
wopld involve the . further diﬂbilty
that_probably many of ‘the ‘tools ars
and other equipment which e

1838 have become worn out betore'

the eﬂeot ‘claimed’ it would

all these ought to be mmca, u.thi"

Gomntlmnémn%"

'puﬁu in the. rulny as w'm(a.rm

forfeiture lntpul‘leeble. 1 do mot re-|if

gard clause 13 of the 1901 Amm
as preventing th chﬂe\mx, 1t pro-
vides for a eﬂe ‘of certain useil on
the mmlneﬁon of  the

clause 38, on my mmn of it, forteits | -

those assets to the Gmhment ina
particular event before the Agree-
ment terminates and thereby  pre-
vents the sale. sk e e

6. Although the Government may
claim penalties if they keep the
Agreement alive, in my opinion it is
clear that these penalties are not
limited to the $250,000 security. It is
not the law that when a man gives
secunty for/the due performance of
his agreement, he thereby limits his
liability - to the - amount of such
security, and I see nothing in any of
the present agreemnts to justify the
implication of such a term. Nor do I
regard the penalties under clause 27
as liquidated damages, The use of
the expression “not exceeding” ren-
ders it very unlikely that they are
liquidated damages; and when one ob-
serves the very varying importance
of the provisions of the clauses to
which the penalty atfaches, it seems
to me impossible to regard the pen-
alty as a genuine pre-estimate of the
damages which a breach of any of
these clauses would inflict.” The Gov-
ernment must claim the actual dam- |
age which it has sustained.

7. Whether the Agreement is treat-
ed as ended or is kept alive, the as-
sessment of the damage will present
considerable difficulty. The measure
of damage would be the extra cost to
the Government of operating the rail-
way or procuring it to be operated
in accordance with the provisions of
the Agreement for the remaining
vears of the Agreement. Allowance
will have to be made for the fact that
the money would be payable imme-
diately on assessment, ~while the
loss would be spread over nearly 30
vears. If as would seem advisable the
Government treated the Agreement as
alive, allowance would have further’
to be made for the profit resulting
from the acquisition for nothing of
the Company’s srimprovements under
the forfeiture-eclause, as - compared
with the obligations under clause 13
to pay for them at the end of  the
Agreement in estimating the damage,
nothing could be claimed for the cost
of any service on the railway beyond
the minimum which the Company was
bound to provide; and while the pas-
senger rates and the rates’ for car
load lots of ‘freight are fixed. Clause

and- all

13 (a) provides for variation of
| freight in lots legs than car loads and |
due allowance would have to be made |
for this in estimating the loss in op-
erating the railway. The probable
| traffic and cost of operation would
| have to be estimated for the remain-
?ing vears of the Agreement. From
these considerations it is apparent
that any damages which the Govern-
ment may be entitled to récover will
be extraordinarily difficult to prove.
i | T can also see great difficulties arising
"in enforcing the forfeiture  clause
should the Company refuse to ac-
quiesce. It seems to me therefore that
the case is eminently one in which
every effort should be made to ar-
rive at a friendly settlement, if rea-
sonable terms can be found. I am
confident that my construction of the
Agreement is correct; but the litiga-
tion necessary to establish it will be
protracted/and ¢xpensive, and the out-
come on the question of damages is
impossible to foresee with any cer-
tainty. I gather that the Company has
certain claim3 against the Govern-
ment.  for services rendered ‘and for
other matters outside its obligations
under the Agreement and I trust I
am not exceedlng my daty if I sug-
gest that with reasonableness on both
siies: a settlement should be effected
wlucl‘x would  dispose. of all matters
in controversy. end that such a sei-
tiement is very desirable in the pub-
lic interest. = -

|Sgd.) DOUGLAS McGAREL HOGG

Temple, 16 October, 1922

front og'm w"wmm

to have over public monm to the

Company, except upon a basis of ac- | r

tual 16ss from time fo time ascer-
tained. The section gives power to
the Government to make interim re-
coupments but not interim or indeed
any advances., In this view it follows
that the Company ‘had ‘no -right to
cease railway = operation and that
they are.in default. i

2. The rights and powers ot the
Government deépend - upon:

(a) Whether the default is a
breach of contract “going to its root”
and constituting an entire repudia-
tion or merely a subsidiary ~ breach,
giving rise only to a claim for dam-
lages.

Cessation of operation is such . a
vital matter that I have no hesitation
at all in saying that it amounts' to
entire repudiation. 4

(b) Whether, assuming the defaunlt
amounts to entire repudiation, the
Government elect to treat it as sueh
or not. They may do so, but they are
fiot hound to do so. If they do so,
then their only claim is for damages
flowing from the breach. The con-
tract is fully and finally over and
none of its terms remain. If they do
not do so, but continue to treat’ the
contract as subsisting, then in addi-
tion to a claim for damages  to be
assessed by arbitration they can ex-
ercige their special powers under -the
agrement itself, i.e., forfeiture,
claim for penalties.

3. I defer advising as to what |
course or steps the Government |
should take to preserve its rights or
to provide for the continued operation
of the railway until a later stage of
this oponion. (See paragraph 12 be-

low.)

4. In my opinion the powers of the
Government under ss 38 of the 1898
Agreement are wide enough to enable
the Government to seize the Railway

as.a whole and in the state in which |

it is at the date of the.forfeiture. The
Government by ss 39 sold to
Company their reversionary inter-
est as at that date, but by ss 38 the
Company charged to the Government
the entire Railwav as a
t«'nty. 1 gather from
security for its proper operation by

the Company during the term of the ‘
the

Agreement and did not limit
{-subject matter of the charge to the
Railway as then existing. All sub-
sequent additions of every kind
covered. by the definition

ted to the use of the
is true that if the agreement had
been carried out to its conclusion
the Company would have got pay-
ment by
additions ‘(1901 Agreement ss 13)—
But the Company have repudiated
the agreement and ss 38 of 1898 in
the events which have
overrides the rights otherwise
ferred by ss 13 of 1901. It is to be
borne in mind that by ss 1 of the
1901 agreement the 1901 Agreement

is to be read in connection with and |

as part of the 1898 Agreement, and
also that by ss 11 of the 1901 Act
the forfeiture clause - is
preserved.

5 RAILWAY iz ss8 38 of 1898 ‘in
my cpinion mecns the aggregate of
property. and rights covered by the
definition sectior (ss 2), from time to
time gubsisting. #nd employed in the
nanitold operations of steamroad
transportation. It is not limited ‘o
the things provided or rights acquir-
‘ed before any given date; it includes
everything covered by the definition
clause subsisting in the undertakivg
on tke date of forfeiture.

6. In my opinion Rolling Stock and
cquipment, provided under clause 15
¢f the 1901 Agreement do “revert” ‘o
the Government, not as individual
chattels, but as forming part of the
undertaking du‘rned by as 88 ot the

1898 Anoment.v It is an easy- eriti- | =

ascertalned amount of the actual lo
to the Government by reason of the
Company’s failure to continue tﬁe
maintenance and operation ~of the |
Railway in accordance with the sev- 4
eral contracts. The main problem |
would be to ascertain the extra cost|
resulting from the maintenance and |
operation of the system under sub-
stituted arrangements based upon the |
requirements of the contracts. The|
circumstance that nothing was being]
paid ‘or the additional equipment,
ete. would have to be given effect to
by way of' discount from the total sum
awarded, because this release from |*
payment operates to reduce the total %
loss.

12. The question as to what course |
the Government should take in -this {8
matter is really onme calling for al
practical business answer. I have in-
dicated above that in my opinion the
Government have in substance a good
claim both to take possession of the {=
railway and to recover damages from |
the Company. But when one descends -
from the realm of theory to the firmer
ground of practical affairs, I see the |
gravest possible difficulties in sub-
stantiating the case. :

In the first case the Company will ;
offer the most determined resistance. |
If the Government attempt to seize |

confain the very elements that build
flesh, bone and -muscle—Serve TIP-
TOPS with every meal—a wholesome
and 100 p.c. nourishing Soda Biscuit.

A Flavour all
its own.

=7, =
‘u.\f.}v ‘v‘q|-

P SUGGESTION :—

ce the ‘Sodas in the oven for about five minutes betore
rving—you will then appreciate the flavour and dehcacy

and |

the |

continuing |
the Company |

clause |
(ss 2) in my opinion become subject 5
to and embraced by the charge—from |
the moment that they are appropria- |
Railway. It |

valuation for subsequent |
happened. |

con- |

expressly "

| the railway system (and by the way |

f the TIP-TOPS.

« HARVEY & CO., Ltd.,

MANUFACTURERS,

,how do they propose to do it?) the
(‘ompany will go forthwith to - the
Courts (not forgetting appeal to the
Privy Council) for injunctions and |}
even if the Government are there i

first, what possible directions  could 21,e0d,t¢

be given by the Courts to a recusant L
| Company for securing the continuance |
| of railway operation. The Company |
| will consent to nothing and T really §

do mot see what steps the Govern- {8
| ment could take to get effective con- i
trol and then maintain proper ser- L{J.
vices. '

The -steamship and, express ser-
vices of the Company are.wholly out-
gide the forfeiture clause. X

How do the Government propose to
correlate them with ‘the forfeited
railway system?

Further, when it comes to an as=§
certainment of damages, it is all very
‘ well to say that this must proceed on'}
| the basis of the extra cost entailed |
{ or the loss sustained in consequence
| of the Company’s failure to continue
railway operation. :

It must alarm any reasonable Iaw‘-"
yer to reflect how such a claim counld |
be adequately framed or presented. &

One must also bear in mind that the |
| Company has in all probability cer‘-i
| tain sound cross claims, e.g. for ex-
tra services rendered at the express
or implied request of the Government
| during the war and otherwise, and it}
| may conceivably turn out that the
{ Courts take a view in the Company’s’
favour of some of the contentions]
passed under review in this opinion.|
! In any event it must be remembered |
| that one is dealing with an arte
service in the national life and
allow technicality to obscure pr
{ tical  judgment: Any litigation would
be protracted, uncertain, exceedingly
costly and in the last resort would in
my opinion inevitably become
subject of a compromise. If this vie
is' correct, it seems to me plain th
notwithstanding the foremsic strengthi
of the Government’s case, steps
should be taken to offset an ear
seftlement. I have naturally
into account the views of those, w
favour the forfeiture of the railw
and the institution of legal proceed:
ings, but after weighing,the matt
most anxiously and deliberately,
have come to the conclusion that
would be only consonant with:
public interest to reach by ‘mneg
tion at the earliest possible moms
a proper basis of settlement.

F. T. BARRINGTON-WARD
“Temple, B.C. 2Tth Sept, 1922
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Ex Canadian Sapper from Montreal
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One Carload
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One Carload
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