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old Ohancery Division and the Q.B. Division. The former con-
eiders that the owner le lisible for the ten per cent. anmd the latter
that he ii flot so chargeable.

In Re Corniah, 6 O.R. 259, the owner finisheri the work i
within the contraet price (see per Ferguson, J., p. 270). But the
Court, holding that the ten per cent. was to be caleulated upon
the value of the work done (treating theNvords "the price to, be
pkit" as equivalent thereto), charged the owner with the ten
per cent uprn that basis, and in so doing made the owner pay
$100 over anmd above the contraet price-the $235 there al-
lowed being partly offset by the amount ini the owner's bands on
the abandonment.

But in Truax v. Dixon, 17 O.R. 366, the owner's dlaim for
daniages was allowed, t1re Q.B. Divisional Court professing to
follow Goddard v. Couison, anmd lu Sea,'s v. WVoodis, 23 O.R. 474,.
the sanie Court again based a uimilar decision upon the samne case,
anmd declsired that even the wage earner's priority did flot involve
payment by the owner of the ten per cent. whether the percentage
had becomne payable or mot.

Ini Iarrington v. Sou nders, 7 C.L.T. 88, IIi4 Honour Judge
MeDougail, decided that, provided the payments ta the contractor
have been only ninety per cent, or under, of the value of the work
actually performed, the sub-contractor's elaim on the ten per
cent. is postponed to the dlaim of the owner on the contractor
for damages for non-conipletion.

The Court of Appeau and Judge McDougail appear to have
struck upon the prime factor, silready adverted to, ln considering
an owner's liability, viz., that he was protected to the -extent of
nia ety per cent. of his payments. lit Goddard v. Coulson the
effect of the statute givimg priority to wages liens was con-
eîdered as throwing no light upon the subject, while the con-. .

traetor had, upon the basis of value, been fully paid, toi the extent. ..

however (per Patterson, J., p. 8), of only ninety per cent. To
that extent the protection lu positive, Beyond that, wbile he le
not protected, the statute is negative in its quality, and does flotW.
actively make hlm lisible, In this confiot of authority it becomes
necessary to consider how far the changes in the statute give
validity to one, or to the other, view. u


