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PREACTICE-WRJT OF SUX MON0S -SERVICE OUT 0F juRisDICTIL-N-CON4TRACT
"WHICH ACCORDING TO THE TERMS IÎHEREOF OUGHT TO BE PERFORKED
WITHIN THE JU:RISDICTION"--PLACE 0e PAYI<ENT - RULF 64 (E> - (ONT.
RULE 162 (E) ).

Duval v. Gans (1904) 2 K. B. 685, was an action brought against
the defendant< out of the jurisdiction or a contract for the price of
goods sold in England to the defendants, who resided out of the
jurisdiction. The contract of sale dd flot state in te'ms wdere
payment was to be mnade. The defendants applied to set aside
the wvrit of sumnmons on the -round ilhat the corntract was flot one
"according to its termns" to be performned ;vithin the jurisdiction.

Buck-nili J., refused the motion and thc Court of Appeal
(StirEng and 'Matthew, L.jj.'ý affirmed his decision on the ground
that the meaning of the Rule 64 Me, (Ont. Rule 16 2 (e)) 1 as flot
that it must be expressly mentioncd in the contract th"t it was to
bc pcrformcd in ELngland, but that it %vas sufficient if it appeared
froîn the contract that tha-t w~as tht legal intt'cdment of the par-
ties; and further, that i1 wais no, necessary that tht whole con-
tract sIiuuld be peilfurrnLble in England, but it sufficed if soi-le
jbstantial part of it ivas to be so performed. Following Reynolds

v. 6 o/rppian, 26 Ch). D. 4_53, and Rein v, Stei ( 1892) 1 013. ; 53, they
held that it wvas a î.ecessary implication that the payment under
the contract in question %vas- to he made in England, and therefore
the service of tht writ of sumînons out of the jurisdiction was
properly allowed.

TRADE-MARK-"1 FRANCHISE'

Bozi v. Harl 1190g4) KS. 693, though dcaling with other
matters conccrning the jurisdiction of i.otuntl Courts, not nleces-
sary to bc hierc considercd, rnay bc noted for thc fact that
Kennedy. J., dccided that a trade-mnark is not a " franchise."


