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reported 16 O.R., 544, and carne on to be heai-d
before this Court (HAGARTY, C.J.O., BURTON,
OSLER, and MAcLENNAN, JJ.A.) on the 13th
and 14th of November, 1889.

The appeal %vas dismissed with costs.
Per HAGARTY, C.J.O. The agreenment was

void for uncFrtainty, the land in question flot
being in any way deflned or ascertained or
capable of being defined or ascertained, and at
any rate rnisrepresentations justifying rescission
were proved.

Per BURTON, OSLER, and MAcLENNAN,
JJ A. The plaintiffs were unable to give to the
defendant the right of selection they had agreed
to give hirn, so that the action necessarily
failed, and the defendant was entitled to judg-
ment on his countei--claimi-, there being a failure
of considerat ion.

Per BURTON, J.A., also. The agreemnent was
in itself sufficiently certain, and was not void
for iî-isrepresentation.

P>er MIACLENNAN, J.A., also. No mîisrepre-
sentations justifying a rescission of the contract
were proved, but the agreement was void for
vagueness and uncertainty.

MVcGar/hy, Q.C., ind A. H. Marsh for the
appellant.

AfcLaren and MCIi7'e for the respondent.

Quzeen's Bencit Division.
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COu KBURN 71. BRITISH AME<c SSURANCE

COMPANY.

Insurance- Firc- In/cruýn recezýbI - Powers of
locail aiý cnt oJ inzsurance ,ouiiany-Abproval(I
by contanily--Indor.seilents oJ application-
Non-repudiation of con/raci -Prior insur-
ance- Fzý lit/ sta/utloiy condition -As.sent of
conîpan y-Alec/ion 20/ Io ez7'oidi--EX/--ensio1
oJPolzcy.

A local agent o)f the defendants effected an
insurance against fire upon the plaintiff's steam
power saw-mill and niachinery, and îssued to
the plaintiff an interiîn receipt therefor,dated 4tl1
July, i888, purporting to be issued by the
defendants. The plaintiff at the san-ie tim-e
insured the property in other comipanies. The
plaintiff had a prior insurance upon the saine
property effected by the defendants, and held
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a policy therefor, and had also a prior insu""""
in another companv. for

The local agent enclosed the application t
the second insurance to the defendants in alt
ter dated I 7th J uly, 1888, in which lie stae thatur
he sent the policy representing the pro
ance by concurrent book post, to be eti ed
in a maniner specifid Tedfna I l anld
the policy and made the desired extensl5 iil
in an action upon the policy and the sube ha d
interirn receipt the jury found that theYca
also received the letter enclosing the appI~
tion. T 'he defendants, however, acte th e
out as if they had not received it, an o lf

7th Sept gent188 after they had be:n t'e
nished with a copy of the applica tak 

wroe o tei agntrequesting hirn tO tanàd
the interiro receipt and return it tO thefl'tC
informing hini that as it had run one- aff0te
termn they had debited hirn with one haîf Of teY
prernium as earned, and on the saine daY tiey.
re-insured haif the risk in another cOflP le
The plaintif %vas neyer informed thatèei
fendants had refuse(l the risk, and C
ignorant of it until after the fie i.no

defendants neyer returned hirn any P<rl

The application for the second rik erty'
stated the ai-nount of insurance on1 the PrOP
but not the narnes of the compaflies 11uentîY,

In the copy of the application subseqa tîle
sent to the defendants it was not stated rsed on
defendants had a prior insurance. cno'dila
the application w'as the folloving: roSpcval
To be subm-ittecl to the comipalY for aPPrf0 r
hefore receipt is issued ;" and "~APPlicatlî o 0r
insurance on property where stea, is u1se tCe
propelling r-nachinery nis be approved bY Wl
head office at Toronto before the comP11paIn ,

be lhable for any loss or damage.,,Tere
tim-s attention was not caîlecl to these ird a
ments, and he was flot aware that the ageil ot
no authori ty to grant the interilfi rec, le
this account. The agent swore that htail
neyer received instructions not to grant
interini receipt under such ci rcu ,,stances 0 art

Held, that the indorsements formred 1' al0

of the application signed by the litf P
that the agent was acting in the appareil
of his authority, and was to be deelfle d a5 e

Jacié to l)e the agent of the cor-npalY; anda but
defendants neyer reptidiated the contra. ajjid
rnerely detcri-ined to put an en~d ~< tO


