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DONELLY v. TEOART.

Con. Stat. U. C. cap. 12r, scs. 3, 8-Sctting aside proceed.

ings-Laches-.Jitisdîlietoib of Clerk Q. B. in Chamnbers.

Where (on application to set aside proceed1ings, as in the

case of an action against a J. P., for acts done nnder a

conviction whhch lias flot been quaslied) the facts relied

upon would be a pleadalble bar to the action, laches
will not be iiînputed to the defendant because lie does
flot apply before entering an appearance, thouglh it
rnight if lie waited untU after the exprtoofheim

TIfor pdcadiuîg. ' ec itn nCabr a
The Clerk of flic Qticensechitngi haerha
clearly jurisdiction to entertain such an application.

[Chîambers, April 7, i870-Mr. DaUon.]

This was a motion te set aside the proceedings
tigainst the defendant in this cause, under Con.
Stat. U. C., cap. 126, secs. 3, 8. The action
was in trespass against a magistrate, for acts
done under a conviction, which conviction was
quasheti, but tiot until after the commiencement
of this action.

By the 3rd section of the above tiet it is enact-
ed, that no fiction shall be bronght for anytbing
dene under the conviction, until the conviction
bas been quaslied; and the Sth section provides
tlîst in case such aiction shall be brought, a jutige
of the court shahl, îîpon application of the defen-
dant, andi upon affidavit of the facts, set aside
the proceedings.

The dates of the several proceedingq did net
Clcarly appear on the affidavits, but it diti appcar
that the time for ple:iding had flot expireti.

Mr. Smith (Cameron & McMichael) shewoed
cause

Mr. Dalton bas ne jurisdiction in the case, as
the 8th section gives the jurisdiction to a judge
of the court in which the action shoulti be
brought.

The defendant was concluded by bis haches,
iiiasmuch as hc had net moved to set aside the
writ of sunamons until after the plaintiff had
declare1.

John Paterson, contra.

Mit. DALTON.-A5 te the first point-The 4th
and Sîli sections of the act respecting proceeti-
ings in Judges' Chamnbers at Common Law, are

perfecthy clear as to the jurisdiction-there is
j urisiic îio n.

Am to the second point-that there was ladies
on the part of the defendant in not moving sonner
-there is more te b. laidi.

The case of Moran v. Palmer, 13 C. P. 450, te
which Mir. J. B. Read bas kindly referred nie as
in point here, was an action against a magistrate
in which thie venue was local under the gaule
Stntute. TVien the Common Law Procedure Act
provides (sec. 8) tliat where the venue is local
the writ of summonsmust be issued in the coun-

tY where the venue must be laid. In that case
the writ is issueti in York, the cause Of action
being local in Wellington, anti the plaintiff in his

declaration properly laid the venue in WVelling-

ton. After declaralioti served, the det'endant
tacoveti to set aside the writ of summions and ail
prnceedings. because it had been isqued in York,

Visereas it should have been issucd in Welling-
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ton. Thse defendant's laches was beld to con-
clude bina; anti it was helti he shoulti have
moved against tbe writ before eiiterilg an appear-
ance, and his application wft5 discliargeti. The
language of tbe Chief justice is yery tlir

On this point, he says, at p. 455-'- 1 tbink
the defendant was bound te raise the question as
te the writ at the first possible opportunitY. If
lie received a notice of action, that would be
sone ground on which te apply te a jutige for
particuhars of plaintif'. tiemanti, and having
obtained the particulars, lie could then bave ap-
plieti te stay proceedinge, because the writ was
issueti eut of the wrong connty. I ,ipprehend
there is ne doubt that particulars ceuld be oh-
taineti in an action on the case, and could aIse
be obtitad before appearance. All the reasen-
ing which apphies te preiiptfless in meving against
an irregularity in ordinary cases extends ho this.
The statute, if applicable, requires Lb. action te
be brought witbin six months from the Lime of
the act committeti, * * * and if we set aside
tbe writ the plaintiff's action is gene. * * *
Whereas if the defendant had applieti promptly,
the writ migbt bave been set aside in time te
enable bina to sue eut another. It does not ap-
pear te me that in a case like this, amy more
than in any other 'case, a defendant can lie by
and luIl his opponent into security, andi nfter-
wards apply te set aitie proceedinge which lie
raight have attacketi before."

Now, thse enactmaent which applies to the pre-
sent case is, that 61 no action shall le brouglit'
untier the circumetances.

In Moran v. Palmner the objection was te prac-
tice andi the mere manner et proceeding-iL titi
net touch the cause of action-anti the defendant
iras helti prechudeti by Lb. ordinary rule ai te
laches in cases et irregularity. But bore the
tiefect goes te tb. very cause et action itself-.
"net action s/sali be brought.''

Suppose that I dischargeti tbis summons and
the cause irent on-if the facts shoulti appear
upen proper pleadinga at nisi prius, as they noir
appear, what could thse Jutige do but direct a
a nonsuit? The irords et the statute are 80
clear that thse resuit-is inevitable: there muist bO
a nonsuit or verdict for defendant. If I cosild
agree iritis Mr. Paterson that thse statute affords-
no other remedy than this applicatioe I shoulti
prebably have discisargeti this lainons. I
sheuld have hati, at any rate, te inquire irbether
the plaintiff, net having mnved st an earlier
stage, was net precludeti noir, andtihe Case would

bave been brought irithin the sutherity et Moran.
v. Palmer. But it il net go. The tacts sheir a
defence te tise action which is a pleadable bar-
fatal te thse plaintiff's case at the trial, and this

being se, I think lachOs cannet be attrsibuted te
the detentiant, as h. has ineved before pleatling,
Had he pleadeti it Might lie argued that lie had
abandened the right te thul proceeding, anti bad
put binaselt upon the jurY. But at. any ime
befere that ho has a right te claim that thse pro-
ceedinge shoulti le set aside. It is certainly as
mnucis for the intereut et the plaintiff as ot the
defendant that they shoulti be.

The erder il te set aside the irrit et sumnmons
anti ail proceetinswith cols et the action and
ot this application te b. paiti by the plaintiff.

Irociedingsi set asid..

November, 1S7o. ]


